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administrative action with procedural forms and an appendix of complete 
statutes relating to judicial review. 


Mr. vom Baur made an independent search of the reports and this text 
provides the only place, as far as we know, where the cases in the field of 
administrative law are collected and assimilated and can be found readily 
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‘‘The work is an indispensable tool for the busy practitioner 
in this growing sphere of professional activity.’’ 
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FOREWORD 


THE ILLINOIS BAR’S RESPONSE to the first issue of the Law Forum 
has been deeply gratifying to the College of Law. The interest shown 
by the demand for subscriptions and the many letters from those who 
were already subscribers is a clear indication of the need for a legal publi- 
cation of the type which we visualize. The enthusiastic comment on 
the articles of the Estate Planning symposium is a tribute to the caliber 
of writing of our first contributors. We appreciate their efforts in helping 
us launch the Law Forum as a project of this law school. 

It is our purpose to treat legal subjects that are of current and press- 
ing interest to the members of the bar. The council of practicing lawyers 
which aids us in keeping the Law Forum close to the needs of the pro- 
fession is our primary source in selecting subjects for treatment. However, 
each of our subscribers can be of real assistance in this vital function of 
the periodical. We welcome your letters with suggestions for subjects 
which you feel are of wide interest to the bar. We hope that you will 
feel free to criticize the individual symposia and to offer your ideas as to 
how we can render greater service. 

Administrative law is playing an ‘ever-increasing role in the practice 
of the modern lawyer. Like federal taxatton, it has had a rapid develop- 
ment in the last two decades which cannot be ignored if the alert prac- 
titioner is to serve the best interests of his client. Like taxation too, its 
importance is likely to increase rather than decrease in the foreseeable 
future. In Illinois alone more than one hundred and fifty administrative 
procedures are in operation as a part of our legal structure. The problems 
connected with these myriad procedures are quite different than the tra- 
ditional court practice. Even among the agencies themselves, there is 
a diversity of procedure. 

It would be manifestly impossible within the limits of a single 
symposium to give detailed treatment to all of these agencies. However, 
the problems of administrative procedure have a common thread of con- 
sistency which runs through all the diverse bodies administering the law. 
Moreover, there are certain commissions and departments which are of 
greater importance to the average practitioner than others. By dealing 
with the Illinois Commerce Commission, the Industrial Commission, and 
the departments of Revenue, Labor, and Insurance, it is our thought that 
a clear, though limited, picture of Illinois administrative procedure can 
be portrayed. 

Before making a detailed analysis of the five individual agencies, 
the symposium opens with an appraisal of Illinois administrative pro- 








cedure as it exists at the present time. The emphasis in this article is on 
the general problem together with the author’s suggestions as to future 
development. 

Any symposium on administrative procedure would be incomplete 
if it confined itself solely to the steps leading up to the agency’s decision. 
There remains the vital area of judicial review. The final article of the 
symposium is therefore devoted to a discussion of the problems which 
arise in the review stage of administrative procedure. 


JOHN E. CRIBBET 
Editor, Law Forum. 











*AN APPRAISAL OF ILLINOIS 
ADMINISTRATIVE PROCEDURE 
TODAY 


BY WALTER F. DODD* 


CHARACTER OF ADMINISTRATIVE LAW 


ADMINISTRATIVE LAW may be defined as the law which controls 
an executive agent or agency in the exercise of powers legislative and 
judicial in character, or in the exercise of either of such powers. 

The Model State Administrative Procedure Act, drafted by the 
National Conference of Commissioners on Uniform State Laws, as 
amended in 1946, defines an administrative agency as an officer or body 
“authorized by law to make rules or to adjudicate contested cases, except 
those in the legislative or judicial branches.” 

The administrative agency is normally given power to establish the 
rights of parties by regulations based on hearings, or by hearings as to the 
individual rights of the parties, with an individual right to court review 
of the results of such administrative hearings. The administrative agency 
is in practically all cases given power to enforce its findings, either in their 
original form or as altered by court review. Every administrative agency 
of the national government must obtain its powers from Congress, and 
every such agency of the State of Illinois must obtain its powers from the 
General Assembly. Each administrative body must, in the case of a hear- 
ing, rely upon a court to force the attendance of witnesses and the produc- 
tion of evidence. 

Under our present conditions more issues judicial in character are 
determined by administrative bodies than by the courts; and in our state 
and national governments, the individual is subject to more regulation by 
administrative rules than by legislative enactments. 


*WALTER F. DODD. A.B. 1898, Florida State College; B.S. 1901, 
John B. Stetson University; Ph.D. 1905, University of Chicago; 
member of the firm of Dodd and Edmunds, Chicago, Illinois; chair- 
man of the Regional Loyalty Board, Seventh United States Civil 
Service Region, member of Special Committee on Administrative Law 
of the American Bar Association, 1933-1940, chairman of the Section 
on Administrative Law of the Illinois State Bar Association, 194]1- 
1945; author of Administration of Workmen’s Compensation 
(New York: The Commonwealth Fund, 1936). 
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The administrative process normally involves the exercise by an 
administrative body of powers that are both legislative and judicial in 
character, although in some cases there is a delegation of but one of these 
powers. The Constitution of Illinois provides that ‘“The state of Illinois 
shall never be made defendant in any court of law or equity’; and the 
Illinois Court of Claims is created for the purely judicial function of finally 
determining claims against the state, although the award of the court may 
be paid only by legislative appropriation.? The function is judicial but its 
result is legislative. 

The words quasi legislative and quasi judicial have been frequently 
used, and they have served their purpose of judicial aid in sustaining 
delegated powers of administrative legislation or adjudication. The prin- 
ciple of separation of powers is not a principle of independence of the three 
departments of government, but rather a principle of coordination and 
interdependence of powers for the best performance of governmental 
functions, while at the same time protecting the individual from arbitrary 
action by any one department. In sustaining power delegated to the 
president to alter certain tariff duties after investigation by the Tariff Com- 
mission, the United States Supreme Court said that the relations of the 
three departments “‘must be fixed according to common sense and the 
inherent necessities of the governmental co-ordination.” ® 

Several illustrations are sufficient as to the need of administrative 
powers, both legislative and judicial in character. In 1908 the Court of 
Appeals of New York said with respect to utility rates: 


“There was a time in the history of this country when carriers 
and public service corporations were so few that the legislature itself 
might have performed that labor; but by reason of the rapid growth 
of population and the great increase in the number of such corpora- 
tions it has become practically impossible for the legislature to dis- 
charge that duty. Moreover, many rates might require alteration from 
time to time.” ¢ 


Workmen’s compensation is an essential element in our present 
economic structure. It involves not merely the substitution of liability 
without fault for liability in case of fault, but also the establishment of an 
administrative organization for the determination of compensation claims, 
with the result that court review with reference to such claims is employed 
in less than one-half of one per cent of the cases involving compensation 
for industrial accidents. Administration of workmen’s compensation by 


* ILL. Const. Art. IV, § 26 (1870). 

* ILL. REV. STAT., c. 37, §§ 439.1-439.24 (1947). 

* Hampton Co. v. United States, 276 U. S. 394, 406, 48 Sup. Ct. 348, 351 
(1928). 

* Trustees of Village of Saratoga Springs v. Saratoga Gas, Electric Light and Power 
Co., 191 N. Y. 123, 144, 83 N. E. 693, 699 (1908). 
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the courts was first attempted in a number of states, but such administra- 
tion failed, not because of inefficiency in the courts but because the judicial 
machinery is not and cannot be adapted to the new problems of adminis- 
tration presented by the system of workmen’s compensation. The courts 
have, however, performed in a satisfactory manner their function of review, 
which has prevented abuses in the administrative process, and have main- 
tained a uniform construction of the compensation statutes in their par- 
ticular jurisdictions. The judicial function has, however, been performed 
without material interference with the administrative process, and its aid 
has not been sought with respect to more than one out of each two hundred 
claims adjusted by the administrative agency. 


In a period within the memory of all of us, statutes were in force in 
this state regulating safety and health of industrial employees. These 
statutes did not accomplish their purpose because legislators did not have 
and could not acquire technical familiarity with the requirements of vari- 
ous industries, and also because the rapidly changing conditions of indus- 
trial production quickly reduced the statutes to obsolescence. Statutory 
regulation was a failure not because of legislative inefficiency but because 
the legislative process could not be made applicable to the new and shifting 
conditions of industry. We now have in the larger industrial states, 
including Illinois, statutes authorizing a permanent board or commission 
to make “‘reasonable rules’’ for the protection of employees, after notice to 
and hearing of interested parties, with a right to court review of the 
“reasonableness or lawfulness’ of the rules within a specified time after their 
publication.® 

With the increase of governmental functions, both state and federal, 
administrative agencies have been established in increasing numbers to 
administer such functions; and with the increased detail of the problems 
of society and industry, such agencies have’ of necessity been given power 
to deal with such detail by rules and regulations and to apply the standards 
of statutes and of such rules and regulations to the individuals and indus- 
tries governed thereby. Such new functions are termed administrative but 
are in fact quasi legislative and quasi judicial, subject to judicial review in 
much the manner of statutory regulations and the decisions of inferior 
courts. 

There is necessarily a close interrelation of the three departments of 
government with respect to administrative legislation and administrative 
adjudication. The administrative body is executive in character. The 
legislative body must determine the powers of the administrative body 
and establish standards for the guidance of administrative action. And 
with respect to judicial proceedings of administrative bodies, administrative 
proceedings would prove ineffective unless the courts were available to 


SILL. REV. STAT., c. 48, §§ 137.1-137.21 (1947). 
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compel the attendance of witnesses and the production of evidence. [nter- 
state Commerce Commission v. Brimson ® forms the basis of judicial duty 
with respect to the production of testimony before administrative bodies, 
and the courts would not have duties as to this matter unless legislation 
so provided. 

It would hardly be justifiable to call administrative agencies part of 
a new department of government; although United States Senator Pat 
McCarran, Chairman of the Senate Committee on the Judiciary, stated in 
connection with the Federal Administrative Procedure Act of 1946: 

“We have set up a fourth order in the tripartite plan of govern- 
ment which was initiated by the founding fathers of our democracy. 
They set up the executive, the legislative, and the judicial branches; 
but since that time we have set up a fourth dimension, if I may so 
term it, which is now popularly known as administrative in nature. 
So we have the legislative, the executive, the judicial, and the 
administrative.”’ 7 

Administrative procedure has an important position in both national 
and state governments and a very close relation to the three departments of 
government, but the creation of another department is hardly appropriate. 
Administrative procedure is dependent upon the three departments and is 
in fact a part of them. This is stated as to state insurance commissioners in 
the following language: 

“He is partly executive, partly judicial, and partly legislative; 
and yet he is not confined within any of these categories.” ® 

Administrative procedure is not the basis of a new department of govern- 
ment, but involves a necessary joint exercise of the functions of the three 
departments in the modern problems of government. 


DEVELOPMENT OF ADMINISTRATIVE LAW 
IN ILLINOIS 


State administrative agencies are the basis for administrative pro- 
cedure, and such agencies exist only when created by the enactment of state 
statutes. Such statutes are not enacted until they are needed in connection 
with our social and industrial problems. Elihu Root in his presidential 
address of 1916 to the American Bar Association said, with reference to 
the administrative agencies then existing: 


“We shall go on; we shall expand them, whether we approve 
theoretically or not, because such agencies furnish protection to right, 


* 154 U.S. 447, 14 Sup. Ce. 1125 (1894). 

7 Administrative Procedure Act, Legislative History, SEN. Doc. No. 248, 79th 
Cong., 2d Sess. 297 (1944-1946). 

8 PATTERSON, THE INSURANCE COMMISSIONER IN THE UNITED STATES 5 
(1927). 
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and obstacles to wrongdoing which under our new social and indus- 
trial conditions, cannot be practically accomplished by the old and 
simple procedure of legislatures and courts as in the last generation.” ® 


Administrative law has become an important element in the adminis- 
tration of justice, although it was substantially unknown to lawyers in 
England and in this country before the beginning of this century, some 
slight acquaintance with administrative law of France and Germany having 
been acquired through Frank J. Goodnow’s Comparative Administrative 
Law, published in 1893.1° 

Although our legal system until recently made no recognition of 
administrative law, the existence of some administrative agencies in the 
operation of government made necessary some acknowledgment of their 
existence and of judicial relief, writ of certiorari as a means of relief being 
recognized by an English court in 1700." 

In the early history of the State of Illinois, there were naturally few 
administrative agencies and few activities of state government. The statute 
books bear evidence of their infrequency. Inspecting of warehouses and of 
agricultural products and licensing of merchants, auctioneers, and peddlers 
were functions of local governments in 1845, as was supervising the sale 
of liquor.?? In 1874 some changes’ had occurred: now there could be as 
many dram shops as the county board might ‘‘think the public good 
requires,”” 18 

But by 1874 the state statutes also indicated a striking change with 
respect to state activities. The Constitution of 1870 devoted special atten- 
tion to railroads and warehouses.** In 1871 statutes were enacted regu- 
lating railroads and warehouses and creating railroad and warehouse 
commissioners.1> With this began the ‘movement toward the Illinois 
Commerce Commission, with its wide authority over public utilities.*® 

At present there are about one hundred and fifty Illinois statutes vesting 
powers in administrative bodies, and which involve a hearing by the 
administrative body and the possibility of seeking judicial review of 
the administrative body’s determinations as a result of its hearing. There 
is substantially no social or economic transaction which is not touched by 
some one of these statutes. Practically every industry or profession is 
involved. Many of the statutes relate to local rather than state activities. 


® Root, Public Service by the Bar, 41 A. B. A. REP. 355, 369 (1916). 
1 With reference to the English situation, see ROBSON, JUSTICE AND ADMINISTRA- 
TIVE LAW 1-39 (1928). 
4 FREUND, ADMINISTRATIVE POWERS OVER PERSONS AND PROPERTY 250, 260 
(1928). 
#ILL. REV. STAT., c. LIII and LXIV (1845). 
ILL. REV. STAT., c. 43 (1874). 
4# ILL. CONST. Art. XI, §§ 9-15; Art. XIII, §§ 1-7 (1870). 
ILL. REV. STAT., c. 114, §§ 86-95, 96-122, and 129-147 (1874). 
1 ILL. REV. STAT., c. 11136 (1947). 
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Zoning is in the hands of cities and counties. The handling of annuity and 
benefit funds involves many municipalities. Civil service involves local 


bodies as well as the state. 


HEARINGS BY ADMINISTRATIVE BODIES 


Methods of hearings by administrative bodies in the State of IIlinois 
are dependent upon each separate statute. There is no uniform or general 
standard of procedure for state administrative bodies in Illinois, and this 
statement applies also to local administrative bodies. 

In the passage of the Administrative Procedure Act, which was 
approved June 11, 1946, Congress adopted uniform standards of pro- 
cedure for federal agencies.*7 On January 17, 1949, Senator McCarran as 
Chairman of the Committee on the Judiciary introduced a bill for the 
creation of a commission “‘to provide general rules of practice and pro- 
cedure before Federal agencies.’’ 1° This would bring complete uniformity 
in the procedure of federal agencies, including what may be termed local 
rules. 

The Model State Administrative Procedure Act, drafted by the 
National Conference of Commissioners on Uniform State Laws,’® con- 
templates a uniformity of procedure among state administrative agencies 
but does not indicate that such uniformity should apply to local agencies 
within the state. 

The most thorough investigation that has been made of state adminis- 
trative procedure was conducted in New York by Robert M. Benjamin. 
He concluded that a uniform procedure in hearings by the state agencies 
would be impossible, even if it were thought desirable, basing his con- 
clusion upon the information included in the following statement: 


“Hearings vary in their general character, ranging from the sim- 
ple, brief and informal to the elaborate and formal. They vary in 
their relation to other steps in particular quasi judicial proceedings, 
some of which provide for a series of hearings in a single matter, 
and some for one hearing only. They vary also in respect of particular 
elements of hearing procedure, for example, the extent to which the 
presiding officer participates in the conduct of the hearing, as in the 
examination and cross-examination of witnesses; the extent to which 
the State, where it is a party, is represented at the hearing by persons 
other than the presiding officer; the extent to which various interests 
that may be affected by the determination are allowed to participate 
actively in the hearing, as parties or intervenors or otherwise; the 


760 STAT. 237 (1946), 5 U.S.C. §§ 1001-1011 (1946). 

%S. 527, 81st Cong., Ist Sess. (Jan. 17, 1949). See 1 ADMIN. L. BULL. No. 2 
(Jan. 31, 1949), (Administrative Law Section of A. B. A.). 

* Copies may be obtained from Barton H. Kuhns, Secretary, First National Bank 
Bldg., Omaha 2, Nebraska. 
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nature of the evidence customarily considered; the extent to which the 
ordinary rules of evidence are applied; the order in which the parties 
are required to present their evidence; the nature of the stenographic 
or other record that is made of what occurs at the hearing. 

“These differences derive in turn from a variety of factors: for 
example, the volume of adjudication in a particular field; the number 
and diversity of separate interests that may be affected by the determi- 
nation; the relative positions of the State and other parties in the 
proceeding; the nature of the parties, their education, experience and 
resources; the extent to which the parties are customarily represented 
by counsel or by representatives other than lawyers; the typical size of 
claims, where the procedure relates to claims; the importance of speed 
in reaching a determination; the geographical centralization or decen- 
tralization of hearings; the nature of the questions to be determined 
(whether questions of law or fact, simple or technical, or questions 
involving primarily the exercise of judgment or discretion on the part 
of the administrative agency) ; the extent to which hearings are used 
to educate or to warn, rather than as the basis of formal action.’’ ”° 


This conclusion was largely adopted by the Illinois Administrative 
Practice and Review Commission, whose report of 1945 ** was followed 
by the enactment of the Administrative Review Act of 1945.7? 

However, the Illinois Commission recognized that while in one case 
the state through its agency is an unprejudiced judge between parties, it 
may in another have a partial position in its own interest. With reference to 
tax liability, the state body may be acting upon its own investigation and 
conclusion; whereas a state administrative body may be an impartial third 
party in determining whether an employer owes compensation for injury 
to an employee. 

An individual cannot properly assume the tasks of prosecutor and 
judge. This situation is not so frequent in the state as in the national 
government. To avoid such a situation with respect to a hearing officer, 
the Federal Administrative Procedure Act of 1946 provides: 


“Sec. 5 (c) ... Save to the extent required for the disposition 
of ex parte matters as authorized by law, no such officer shall con- 
sult any person or party on any fact in issue unless upon notice and 
opportunity for all parties to participate; nor shall such officer be 
responsible to or subject to the supervision or direction of any officer, 
employee, or agent engaged in the performance of investigative or 
prosecuting functions for any agency. No officer, employee, or agent 
engaged in the performance of investigative or prosecuting functions 
for any agency in any case shall, in that or a factually related case, 
participate or advise in the decision, recommended decision, or agency 


® BENJAMIN, ADMINISTRATIVE ADJUDICATION IN THE STATE OF NEW YORK, 
REPORT, 34-35 (1942). See also Washington, Federal Administrative Agencies: Are 
Uniform Rules of Procedure Practicable?, 34 A. B. A. J. 1011 (1948). 

™ TLLINOIS ADMINISTRATIVE PRACTICE AND REVIEW COMMISSION, REPORT TO 
THE 64TH GENERAL ASSEMBLY OF THE STATE OF ILLINOIS 10-11 (1945). 
= ILL. REV. STAT., c. 110, §§ 264-279 (1947). 
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review pursuant to section 8 except as witness or counsel in public 
proceedings. .. ” 

“Sec. 7 (a) . . . The functions of all presiding officers and of 
officers participating in decisions in conformity with section 8 shall 
be conducted in an impartial manner. Any such officer may at any 
time withdraw if he deems himself disqualified; and, upon the filing 
in good faith of a timely and sufficient affidavit of personal bias or 
disqualification of any such officer, the agency shall determine the 
matter as a part of the record and decision in the case.’ 


The matter here involved indicates the desirability of a uniform rule 
with respect to the fairness of hearing officers but involves no requirement 
of uniformity of procedure in hearings by administrative agencies. 

Uniformity of the procedure of administrative hearings is not so 
important as is uniformity of judicial review of the results of such adminis- 
trative hearings. But it is of importance that fair hearings be held by 
administrative bodies, even though their findings may be subject to judicial 
review. Workmen’s compensation is successful only to the extent to which 
the action of the administrative body results in justice. Reduction in the 
occasion for judicial review is essential to administrative justice, for the 
infrequency of reversal or alteration is the standard of administrative 
fairness. 

With reference to administrative hearings which result in rule-making, 
it is also essential that uniformity apply. The Federal Administrative 
Procedure Act requires that every rule be made available to those governed 
by it. 


JUDICIAL REVIEW OF ADMINISTRATIVE BODIES 


With respect to judicial review of administrative bodies, the Illinois 
Administrative Review Act ** of 1945 would now gain little of added 
merit from the Federal Administrative Review Act or from the Model 
State Administrative Procedure Act, drafted by the National Conference 
of Commissioners on Uniform State Laws, but it has already gained greatly 
from the labor which created those documents. 

The Federal Administrative Procedure Act (Section 10 [e]) author- 
izes the setting aside of agency findings if ‘‘unsupported by substantial 
evidence,’ and the Model Bill (Section 12 [7] [e]) includes substantially 
the same provision; but such a provision would be improper in an Illinois 
statute. The Supreme Court of Illinois has denied the legislative power 
to determine that findings of fact by the Industrial Commission should 
not be set aside unless contrary to the manifest weight of the evidence, 
but has itself adopted the same standard as a proper judicial function.** The 


SILL. REV. STAT., c. 110, §§ 264-279 (1947). 
* Nat. Steel Castings Co. v. Indus. Com., 377 Ill. 169, 36 N. E.2d 249 (1941); 
Otis Elevator Co. v. Industrial Com., 302 Ill. 90, 134 N. E. 19 (1922). 
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omission of an important clause in the adoption of a statute in Illinois 
indicates no difference of result. 

The State of Illinois needs a single act dealing with judicial review, 
and the Illinois Administrative Practice and Review Commission con- 
tinues to contribute to that end. 

The present Act and Supreme Court Rule 71 meet the current situa- 
tion, but that situation is one of confusion because there are still variant 
types of judicial review. 

The Illinois Administrative Review Act of 1945 obtained enactment 
only on the condition that: 

“This act shall apply to and govern every action to review 
judicially a final decision of any administrative agency where the Act 


creating or conferring power on such agency, by express reference, 
adopts the provisions of this Act.’’ *® 


There were, before the enactment of this statute, and still are about 
one hundred and fifty administrative procedures subject to judicial review. 
In about seventy of the statutes creating these procedures, there was no spe- 
cific provision for judicial review. This left them to common law certiorari, 
with little possibility of judicial review of a full scope. It is not necessary 
to refer to a large number of cases, but it suffices to refer to Funkhouser v. 
Coffin,”® in which the Court indicated a complete judicial review, and 
Institute of Chiropody v. Thompson,?* in which the Court says that com- 
mon law certiorari limited review to whether the ‘‘administrative agency 
acted within its powers and jurisdiction.”” It was difficult to ascertain the 
scope of review, and this applied not only to administrative agencies having 
no specified review, but also to those having merely certiorari established 
for review. If the word certiorari was used with an express authorization 
to review all questions of law and fact, as in the case of workmen’s com- 
pensation ** and some others, a thorough court review became established. 
But there was confusion, although an adequate court review had been 
provided for more important administrative agencies. 

Although the problem of judicial review is substantially identical in 
all cases, the lawyers and the courts were confused by review through 
common law certiorari, statutory certiorari making the scope of review 
more definite, the use of the terms appeal and petition for review in statutes 
providing judicial review, and the judicial recognition to some extent 
of mandamus and injunction. An analysis of this confused situation 
appears in the report of the Illinois Administrative Practice and Review 
Commission.”® 


ILL. REV. STAT., c. 110, § 265 (1947). 

* 301 Ill. 257, 133 N, E. 649 (1922). 

7386 Ill. 615, 618, 55 N. E.2d 61, 62 (1944). 

* ILL. REV. STAT., c. 48, § 156(f) (1) (1947). 

® TLLINOIS ADMINISTRATIVE PRACTICE AND REVIEW COMMISSION, supra note 
21, at 11-21. 
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It is recognized that there is a wide diversity in the hearings before 
administrative bodies. The license of a dentist is substantially different 
from the rates of a public utility or the license to operate motor vehicles 
on the highway. There is, however, considerable uniformity in the 
problems of judicial review of the findings by administrative agencies. 

There is such a lack of uniformity in the character of hearings of state 
administrative agencies that it may be wise to leave such hearing procedures 
lacking in uniformity and diverse in form. There is a uniformity in court 
reviews of administrative agencies, both state and national, which makes 
a single procedure distinctly helpful. 

The Administrative Review Act of this state was adopted for the 
purpose of bringing uniformity in the process of judicial review. Such 
uniformity must be established by alteration of all of the numerous acts 
involving administrative bodies. This uniformity has been established 
with respect to well over fifty administrative bodies.*° 

The chief problem is that of applying one plan of judicial proceeding 
to the field of administrative review. In this respect it is desirable to 
consider the experience with uniform judicial procedure under the Federal 
Administrative Procedure Act, and in Wisconsin and other states which 
have adopted the Model State Acts. 


NEEDS OF THE LAWYER 


The purpose of the Administrative Review Act of 1945 is that of 
uniformity of judicial review in administrative law. This purpose is not 
yet accomplished, and the Act does not apply to fields in which court review 
is most frequent. A single judicial procedure would be of value to those 
whose interests are involved, and to attorney and court as well. It is 
probable that little would be gained by the adoption of uniformity of 
procedure in the administrative hearings, and nothing is now sought in this 
direction, although the state should follow the nation in the plan to avoid 
hearings by prosecutors, 

The method of hearing before an administrative body in this state has 
not been altered, and there is no change in the function of the lawyer. He 
must know the details of the transaction involved and the statutory 
provisions by which he is guided. The hearing of the Industrial Com- 
mission on workmen’s compensation cannot be the same as that for the 
adoption of rules for the protection of the health and safety of employees. 

With respect to judicial review of administrative procedure, the first 
function of the lawyer is to determine whether the Administrative Review 
Act applies, and he will be greatly aided if he can at some future time 


® A list of those to which it has been made applicable appears in the new edition of 
SMITH-HURD ANN. STAT., c. 120, § 264. 
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proceed on the principle of uniformity of court procedure in the courts of 
both the state and the nation. 

Some enlargement of the Administrative Review Act is expected at 
the present session of the General Assembly through the extension of the 
Act to practically all lesser administrative agencies, but there appears to be 
little possibility of such extension to the important fields of insurance, 
workmen’s compensation, and public utilities. This is of interest because 
the Act is based largely on experience with workmen's compensation. 











THE ILLINOIS COMMERCE 
COMMISSION 


BY JOHN JONES SHARON* 


HISTORICAL DEVELOPMENT 


THE REGULATION OF RAILROADS and warehouses exemplifies 
perhaps the earliest form of administrative control of property affected 
with a public interest. As early as 1871 1 the legislature of this state created 
the Railroad Commission, the first public utility regulatory body in the 
state and followed this legislation by granting to the Commission thereby 
created the power to establish reasonable maximum rates for railroads.” 
Although vigorously contested by the carriers, this power was sustained by 
the Illinois Supreme Court,’ thus ushering in the present era of public 
utility supervision and regulation by a state administrative body. 

Out of the litigation arising from this legislation, the Court deter- 
mined that while the act of fixing rates was of a legislative character, so 
that if the legislature itself set such rates they were not subject to judicial 
review, nevertheless, if such function was entrusted to an administrative 
body, such delegation would be constitutional only if (as was provided 
by the Act) the administrative determination was merely prima facie 
evidence of reasonableness in fact. The standard set up in the Act—of 
“reasonable maximum rates’’—was held sufficient to satisfy the require- 
ments for constitutionality.® 

The original jurisdiction of the Railroad and Warehouse Commission 
was enlarged in 1911 ® to embrace express carriers, but it was not until 
1913 that a comprehensive system of state regulation of public utilities 
in general was established in Illinois. 


*JOHN JONES SHARON. A.B. 1918, Washington University (St. 
Louis); LL.B. 1922, Harvard University; member of the firm of 
Ryan, Condon and Livingston, Chicago; specializing in municipal 
law and in practice before the Illinois Commerce Commission and 
the Interstate Commerce and Federal Trade Commissions. 


1I11. Laws 1871, p. 618. 

*IIl. Laws 1873, p. 135, § 8, p. 139. 

*C. B. @Q.R. R. Co. v. Jones, 149 Ill. 361, 37 N. E. 247 (1894); C.B. 8Q. 
R. R. Co. v. People, 77 Ill. 443 (1875). 

*C. B. BQ. R.R. Co. v. Jones, supra note 3. 

°C. B.@Q.R.R. Co. v. People, 77 Ill. 443, 447 (1875). 

* Ill. Laws 1911, p. 464. 
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In 1913 the General Assembly created a State Public Utility Com- 
mission vested with the general supervision and regulation of public 
utilities as defined in that Act, which in scope, procedure, and authority 
closely approximated the present day Illinois Commerce Commission Law.’ 
In addition to embracing most of the businesses commonly recognized as 
public utilities, the 1913 Act transferred to the State Public Utilities 
Commission thereby created all of the rights, powers, and duties of the 
former Board of Railroad and Warehouse Commissioners.’ Since the 
effective date of that Act, there has existed in this state regulation and 
supervision of utility rates, service, and financing, as we know it today. 

Upon the adoption of the Civil Administrative Code of the State of 
Illinois * in 1917, the State Public Utilities Commission was abolished, 
and there was set up a division in the Department of Trade and Commerce 
designated the Public Utilities Commission to which were delegated all the 
powers and authority formerly vested in its predecessor commission.** This 
legislation omitted the requirement of the earlier act for minority party 
representation, and since that time utility regulation in this state has been 
by a body consisting of commissioners appointed from the political party 
currently in office. 

In 1921 the Commission (hereafter the Illinois Commerce Commis- 
sion will be referred to as the Commission) was again re-established as an 
independent body under the name of ‘the Illinois Commerce Commission," 
to consist of seven (now five) commissioners of a character and with 
powers and jurisdiction substantially similar to those possessed by its 
predecessor commission. By Section 8 of this Act, the Commission was 
given general supervision over the public utilities named in the Act and 
vested with broad powers of investigation and control. The Commission 
was also given jurisdiction over trustees or receivers carrying on such opera- 
tions under the order of any court. Certain utility operations, as will be 
pointed out later, were expressly excluded from the purview of the Act. 

Acting under statutory authority to recommend desirable legislation, 
the Commission in 1933 proposed and the legislature adopted certain 
amendments to the Act which substantially expanded the scope of its 
activities and which have been called the most drastic additions ever made 
to the Act.?? 

The Commission was authorized under certain circumstances to enter 
temporary rate reduction orders with a right of recoupment if the temporary 


TIll. Laws 1913, p. 459 

SILL. REV. STAT., c. 111%, § 91 (1947). 

* Til. Laws 1917, p. 2. 

10 Til. Laws 1917, p. 2, 57, p. 29. 

ILL. REV. STAT., c. 11146, §§ 1 et. seq. (1947). 

4111. Laws 1933, p. 841, ILL. REV. STAT., c. 111%, § 8 (1947); Note, 29 
ILL. L. REV. 84 (1934). 
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rates were later found inadequate.'* Another provision allowed the 
taxation of reasonable costs of investigations against the utility, limited 
to a percentage of gross annual operating revenue." 

The 1933 legislation extended the jurisdiction of the Commission for 
certain purposes to embrace affiliated interests having transactions with 
utilities *° and broadly defined the term “‘affiliated interests’ ** to include 
any corporation or person owning ten percent or more of the voting capital 
stock of the operating company. 

Other provisions required Commission consent for numerous trans- 
actions between one utility and another or with an affiliated interest 17 and 
prescribed the conditions under which dividends might be paid, in an 
attempt to prevent impairment of capital and to assure the setting aside of 
proper reserves.*® 

In 1939 the legislature enacted comprehensive legislation for the 
supervision of motor trucks transporting property and vested the Depart- 
ment of Public Works and Buildings with regulatory powers over this 
type of carrier, whether its operations were of a public or private nature.?® 
At the same time the Illinois Commerce Commission Law was amended so 
as to withdraw all jurisdiction over such carriers from the Commission. 

The Metropolitan Transit Authority Act,?° creating a transit 
authority to acquire and operate a transportation system in the metropoli- 
tan area of Cook County, likewise withdrew from the jurisdiction of the 
Commission such carriers as should be acquired by the Authority, which 
to date has taken over the elevated railroad system and the surface car lines 
operating in Chicago and its suburbs. 


PoLicy UNDERLYING STATE REGULATION OF 
PUBLIC UTILITIES IN ILLINOIS 


Since the adoption of the first comprehensive Utility Act in 1913, 
the courts and the Commission have consistently adhered to the view that 
there are three fundamental objects to be attained by the statute. First, the 
Act is concerned with protecting the public against unreasonable charges by 
utilities; second, a primary concern is to assure that adequate utility service 
is provided to the public; and third, as a corollary to preserving its ability 
to meet such requirements, the utility itself must be permitted to earn a 


ILL. REV. STAT., c. 11198, § 36 (1947). 

4 Id. § 41a. 

Id. § Ba. 

16 Ibid. 

ILL. REV. STAT., c. 111%, §§ 8a and 27. 

@ id, S 27a. 

ILL. REV. STAT., c. 95%, §§ 240 et seq. (1947). 
ILL. REV. STAT., c. 111%, §§ 301 et seg. (1947). 
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reasonable rate of return upon its property devoted to the public service.”* 

To effectuate the latter object, the Commission—and the courts 
upon review—<losely adhere to the principle that where a utility in a given 
field is rendering adequate service at reasonable rates, the Commission is 
not justified in admitting a competitor offering similar service in the same 
field.2? The Supreme Court has carried this principle to even greater lengths, 
insisting that no such competition shall be permitted until the existing 
utility has been afforded an opportunity to demonstrate whether it can 
make its service adequate.** A recognized extension of this principle favors 
allowing the existing utility which has been rendering satisfactory service 
preference in making extensions into territory reasonably adjacent to its 
field.*4 

Long experience prior to the adoption of the first Utilities Act had 
demonstrated that unrestricted competition in the end only resulted in 
financial ruin to the utilities with a consequent loss to the public, both with 
respect to the adequacy as well as the quality of service. 


THE NATURE AND FUNCTIONS OF THE COMMISSION 


Statutory Provisions 


The Illinois Public Utilities Act of 1921 *° created the Illinois Com- 
merce Commission and is the charter of its authority and of the scope of 
its activities. The Commission is purely a creature of the statute, and all 
of its powers are derived therefrom and limited thereby.”® 

It is well characterized in this respect in the case of Illinois Commerce 
Commission v. N. Y.C. R. R. Co.,?" where the Court said: 


“The legislature, by the Public Utilities Act, created the Illinois 
Commerce Commission and vested it with general supervision of all 
public utilities (Ill. Rev. Stat. 1945, chap. 11194, pars. 1 and 8.) 
But, while the act gives to the Commerce Commission jurisdiction 


% Tilinois Central R. R. Co. v. Commerce Com., 397 Ill. 399, 404, 74 N. E.2d 
893, 895 (1947); Illinois P. & L. Corp. v. Commerce Com., 320 Ill. 427, 429, 151 
N. E. 236, 237 (1926). 

2 Motor Transit Co. v. Commerce Com., 383 Ill. 57, 72, 48 N. E.2d 341, 348 
(1943); West Sub. Trans. Co. v. C. 8 W. T. Ry. Co., 309 Ill. 87, 92, 140 N. E. 56, 
58 (1923). 

*% Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 77, 167 N. E. 840, 850 
(1929); Egyptian Trans. System v. L. 6 N. R. R. Co., 321 Ill. 580, 588, 152 N. E. 
510, 512 (1926). 

“ Superior Bus Co. v. Community Bus Co., 320 Ill. 175, 180, 150 N. E. 668, 
669 (1926); Illinois P. 6 L. Corp. v. Commerce Com., 320 Ill. 427, 430, 151 N. E. 
236, 237 (1926). 

ILL. REV. STAT., c. 11138, §§$ 1 et seq. (1947). 

% Commerce Com. v. E. St. L. & C. Ry. Co., 361 Ill. 606, 611, 198 N. E. 716, 
718 (1935); Lambdin v. Commerce Com., 352 Ill. 104, 107, 185 N. E. 221, 222 
(1933). 

7398 Ill. 11, 16, 75 N. E.2d 411, 414 (1947). 
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and control over all public utilities, that jurisdiction and control is 
such only as is conferred by the terms of the statute. The commission 
has no arbitrary powers. . . . It derives its powers only from the 
statute and has no authority except such as is expressly conferred upon 
it. The authority for an order of the commission must be found in 
the statute.”’ 


Thus the general power of supervision over public utilities which is 
vested in the Commission does not confer an unrestricted and plenary 
jurisdiction over all matters connected with utilities but only with respect 
to the particular matters and things specified in the various portions of the 
Act,”* and its actions with respect to such matters must conform in all 
respects to the requirements of the statute.”® 

This restricted jurisdiction is, of course, essential to avoid an un- 
constitutional delegation of power, since such power cannot be vested in 
an administrative body of this nature unless the procedure and standards 
which it must observe in carrying out its delegated powers are set up by 
the General Assembly with sufficient definiteness.*° Such an agency can be 
created to apply the numerous details incident to utility regulation, but the 
main objectives and the limitations upon its action must be clearly 
delineated. 

The Act specifies the particular utility operations embraced by it 
by defining the phrase ‘‘public utility,’’ the generic term used throughout 
the substantive parts of the statute. A similar approach was made in the 
earlier Illinois State Public Utilities Commission Law of 1913, and it was 
held in connection therewith that the Act did not, strictly speaking, define 
the term “‘public utilities,” since whether a given operation is a public 
utility depends not upon a legal definition but upon the particular facts 
and circumstances of each case. By defining the term the legislature merely 
designated the classes of public utilities that fall within the scope of the 
Act.™ 

Thus the public utilities embraced by the Act are operators of proper- 
ties or facilities used directly or indirectly for public use in connection with 
the transportation of persons or property (the latter have now been 
excluded); or the transmission of telegraph or telephone messages 
“between points within this state’; or for the production, storage, sale, 
delivery, or furnishing of heat, cold, light, power, electricity, or water; 


* Commerce Com. v. E. St. L. 8 C. Ry. Co., 361 Ill. 606, 615, 198 N. E. 716, 
718 (1935). 

* Pullman Co. v. Commerce Com., 390 Ill. 40, 45, 60 N. E.2d 232, 235 (1945); 
Lowden v. Commerce Com., 376 Ill. 225, 230, 33 N. E.2d 430, 433 (1941); Barry v. 
Commonwealth Edison Co., 374 Ill. 473, 477, 29 N. E.2d 1014, 1017 (1940); 
Lambdin v. Commerce Com., 352 Ill. 104, 185 N. E. 221 (1933). 

© T_ambdin v. Commerce Com., supra note 29, at 107, 185 N. E. at 222. 

®™ Public Utilities Com. v. Monarch Co., 267 Ill. 528, 543, 108 N. E. 716, 721 
(1915). 
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or for the conveyance of oil or gas by pipeline; or for the storage or ware- 
housing of grain; or in the business of a wharfinger.** Expressly excluded 
are utilities owned or operated by a transportation district or other munici- 
pal corporation and mutual telephone companies having no rates or charges 
but which pay operating expenses by assessment upon members.** 


If a utility also engages in a nonutility business, the Commission may 
subject that phase of its operations to inquiry.** By amendment in 1933 
the Commission’s jurisdiction was extended in certain investigatory respects 
to embrace affiliated interests having transactions, other than stock owner- 
ship and the receipt of dividends, with public utilities themselves.*® 


Following the provisions establishing the Illinois Commerce Com- 
mission and governing its character, jurisdiction, and general duties, the 
Public Utilities Law sets out the specific powers and duties of the Com- 
mission. Article II covers its authority with respect to the supervision and 
examination of utility reports and accounts and establishes a uniform 
system of accounting for all utilities which is to conform as nearly as 
practicable to that in effect with the Interstate Commerce Commission.** 
Access to all utility books and records is granted the Commission, and 
each public utility is charged with filing an annual report with the Com- 
mission in a form prescribed by it. More frequent reports can be required 
if the Commission desires.*" 


Article III governs the issuance of stocks, bonds, notes, and other 
evidences of indebtedness and requires express authorization by the 
Commission therefor,** except in the case of certain limited short-term 
indebtedness.*® The Commission is given extensive investigatory powers 
in this connection. Franchises, licenses, or permits may not be capitalized, 
and any such evidences of indebtedness issued without Commission authori- 
zation are declared null and void. This feature of the Act has been the 
subject of some criticism, and suggestions have been made that it is unduly 
harsh with respect to securities in the hands of bona fide holders without 
notice.*® It is felt that imposing penalties upon the utility and any indi- 


ILL. REV. STAT., c. 111%, § 10 (1947). In Rice v. Santa Fe Elevator Corp., 
331 U. S. 218, 67 Sup. Ct. 1146 (1947), the Court held that by the enactment of the 
United States Warehouse Act of 1936, the Illinois Commission was divested of jurisdiction 
over warehouses licensed under the federal act, in so far as regulation of rates, licenses, and 
discriminatory practices were concerned, although retaining jurisdiction with respect to the 
approval of contracts and leases with affiliates or other public utilities and the issuance of 
securities, unless its action conflicted with policies of the United States Government. 
ILL. REV. STAT., c. 111%, § 10 (1947). 
“Id. § 8. 
% Id. § 8a. 
* id. $ Vi. 
*1d.§ 19. 
* Id. § 20. 
Wid. = 2). 
“ Proposed Public Utilities Act, drafted by the Chicago Bar Association (1947). 
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viduals concerned in the issuance of such unauthorized paper should be a 
sufficient deterrent. 

The prior consent and approval of the Commission is required for a 
number of interutility transactions, such as purchases, leases, acquisition 
of control, mergers, stock or bond acquisitions, and guarantees. Such 
approval is also a prerequisite in the case of any sales, leases, mortgages, 
loans or other diversion of utility assets to any other person or corpora- 
tion.*t To insure that utilities are kept in as sound a financial position as 
possible, the Commission can interfere with the declaration of dividends 
where it finds that an impairment of capital will result.* 

The Commission is empowered to make any valuations of utility 
oroperty deemed advisable, and the burden of establishing such valuation 
{s placed upon the utility.** 

Article IV of the Act prohibits unlawful rates or charges and requires 
utilities to maintain such adequate service and facilities as shall promote the 
safety, health, comfort, and convenience of its patrons, employees, and the 
public. As a prerequisite to rendering any public service, utilities are 
required to file schedules of rates and service and rules and regulations with 
the Commission and make the same available for public inspection at each 
office or station where it transacts business.** 

Such rates and regulations automatically become effective at the 
expiration of thirty days after filing, unless the Commission for good cause 
allows an earlier effective date or unless the Commission upon complaint 
or at its own instance orders a hearing thereon and suspends such rates or 
regulations for investigation. —The Commission is authorized to suspend 
such rates or regulations for a period not to exceed 120 days from the date 
they would otherwise become effective, unless the Commission, in exercise 
of its discretion, orders a further extension for a period not to exceed six 
months. Unless the Commission acts to alter or modify such rates or 
regulations within the specified period of ten months, they become effective 
as filed.*® 

Preferences or discrimination in rates, services, or facilities are pro- 
hibited. —The Commission, after a hearing held upon complaint or on its 
own motion, may determine just and reasonable rates or regulations and 
require the utility to put the same into effect.*° 

By the amendments of 1933, the reasonable expenses of investigations 
and valuations incurred by the Commission are to be assessed against the 
utility involved, limited not to exceed ten percent of the gross annual 


“ ILL. REV. STAT., c. 111%, § 27 (1947). 
Sid. 3 274. 

“1d; § 30. 

“Id. §§ 32 and 34. 

“Id. § 36. 

“Id. §§ 38 and 41. 
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intrastate operating revenues of the utility for the first calendar year of 
the investigation.*7 Provision is made for compulsory establishment of 
joint rates and charges and for interchange of traffic or service, as well as 
the joint use of facilities.** ' 

Having entered the field, no utility may abandon or discontinue 
service without the approval of the Commission, which may impose condi- 
tions thereon deemed necessary to protect the public interest.*® 

Adequate service and facilities may be required by the Commission,®® 
and broad investigatory powers are vested in that body to make such 
provision effective. To effectuate the declared policy of preventing indis- 
criminate competion in a given field, no utility may commence operations 
or construct additional facilities until it has received from the Commission 
a certificate that public convenience and necessity require such operation or 
construction.®! Such certificates may be altered or modified by the Com- 
mission and, unless exercised within two years from the time they are 
granted, become ipso facto null and void. 

Article V of the Act governs proceedings before the Commission and 
appeals to the courts to review orders entered by that body. The procedural 
aspects of such hearings will be discussed hereafter but in general it may 
be said that in order to satisfy due process, the Act provides that an oppor- 
tunity for hearing must be afforded the party affected; that notice must be 
given interested parties; that the Commission can only act upon evidence 
introduced of record at such hearing; and that any orders of the Commis- 
sion must be based upon appropriate findings contained therein, based in 
turn upon substantial record evidence of sufficient clarity and extent to 
enable an intelligent review of the Commission’s action by the courts.** 

A statutory appeal is granted from all orders of the Commission to 
any person affected thereby— in the first instance, to the circuit or superior 
court of the county in which the subject matter of the hearing is situated 
and, subsequently, to the Supreme Court of the state."* In reviewing such 
orders, the general principles of review applicable to administrative action 
apply, and the issues are limited to a determination of (1) whether the 
Commission acted within its jurisdiction; (2) whether the order was 
based upon specific findings of the ultimate facts (not mere conclusions) ; 


“Id. § 41a. 

Id. §§ 42, 44, and 48. 

Id. § 49a. 

Td. Art. IV. 

"Td. § 56. 

® Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 70, 167 N. E. 840, 848 
(1929). 

SC. & W. T. Rys. v. Commerce Com., 397 Ill. 460, 467, 74 N. E.2d 804, 808 
(1947) ; Rockwell Lime Co. v. Commerce Com., 373 III. 309, 322, 26 N. E.2d 99, 106 
(1940) ; Commerce Com. v. Chicago Rys. Co., 362 Ill. 559, 1 N. E.2d 65 (1936). 
“ILL. REV. STAT., c. 111%, §§ 72 and 73 (1947). 
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(3) whether such findings were supported by substantial record evidence; 
and (4) whether the action of the Commission was arbitrary or un- 
reasonable.*® 

Prior to court review, the Commission must be given a right to 
reconsider its order upon a petition for rehearing, or for a hearing in the 
case of a summary order, as a prerequisite to such review, and the appellant 
can only rely upon such grounds in his appeal as he raises in his petition 
for rehearing.*® 

In the absence of appeal, the Commission’s orders are final, and an 
appeal will not operate to stay such orders unless a specific stay order is 
granted by the Commission or by the reviewing court.*” 

The Act imposes severe penalties both upon the utility and the indi- 
viduals concerned for violations of the Act or valid orders of the Com- 
mission, and there are provisions for court enforcement of such orders by 
way of mandamus or injunction, as well as for recovery of damages by 
parties injured by the violation and for reparations to be recovered in civil 
actions for overcharges the Commission finds have been imposed.** The 
Commission is charged with the duty of enforcing all provisions of the 
constitution and statutes of the state affecting public utilities.®® 

Article VI of the Act provides for a limited “‘home rule’’ over local 
utilities for municipalities adopting the article by referendum vote, but the 
article has been largely a dead letter since its adoption due to Section 84, 
which provides for review by the Commission of any action taken by a city 
having adopted such article upon the application of a public utility dis- 
satisfied with such action. 

By a statute enacted in 1929,°° provision is made for the establishment 
of Local Transit Commissions in cities of five hundred thousand or more 
to consist of three members and to be appointed by the mayor with the 
advice and approval of the city council, such Commissions to become 
effective and supersede the Illinois Commerce Commission with respect to 
any comprehensive unified local transportation system set up by a city, 
the major portion of the service of which is located or supplied within such 
city. The constitutionality of such legislation has been upheld. 

In 1945 the legislature adopted the Metropolitan Transit Authority 


® Rockwell Lime Co. v. Commerce Com., 373 Ill. 309, 322, 26 N. E. 2d 99, 106 
(1940) ; People’s Fruit Ass’n v. Commerce Com., 351 Ill. 329, 184 N. E. 615 (1933); 
A. T. & S. F. Ry. Co. v. Commerce Com., 335 Ill. 624, 628, 167 N. E. 831, 833 
(1929). 

* ILL. REV. STAT., c. 111%, § 71 (1947) ; Chicago Rys. Co. v. Commerce Com., 
336 Ill. 51, 67, 167 N. E, 840, 847 (1929). 

"ILL. REV. STAT., c. 111%, §§ 72 and 75 (1947). 

© Id. §§ 76-82. 

"Id. § 83. 

Til. Laws 1929, p. 581, ILL. REV. STAT., c. 11146, §§ 90a et seg. (1947). 

™ People v. Chicago, 349 Ill. 304, 182 N. E. 419 (1932). 
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Act,®* providing for the creation of a public transit authority which was 
authorized to acquire and operate a transportation system in the metro- 
politan area of Cook County. Under this statute a system has been estab- 
lished consisting of the elevated railroads and surface lines serving the 
metropolitan area involved. Negotiations are under way to bring certain 
other local carriers within the purview of these operations. 

The Warehouse Act of 1941 * covering the regulation of businesses 
storing personal property for hire and a provision in the Roads and Bridges 
Act * referring to the relocation, alteration, or abolition of grade crossings 
and the allocation of costs thereof between the utilities and public authori- 
ties affected placed such subjects under the jurisdiction of the Commission. 


Constitutionality 


The constitutional problems presented by the delegation of authority 
to an administrative body, such as the Commission, involve primarily (1) 
the combination of legislative, judicial, and executive powers in a single 
body, and (2) the mandate against taking property without due process of 
law. These issues, of course, are not peculiar to public utility regulation 
but are equally pertinent in the case of all administrative bodies. 

Such constitutional doubts, however, have been long set at rest. The 
enactment of The Public Utilities Act was an exercise of the police power 
by the General Assembly;* and while on common law principles as well 
as by settled constitutional law, the power to make a law or the discretion 
to apply it cannot be delegated by the legislature, nevertheless, it may 
authorize others to do those things which it finds impractical to do itself.** 
So long as the legislature, as a part of such legislation, sets up a standard for 
the Commission to adhere to in the exercise of such authority (here the 
standard of ‘‘reasonableness’’), and so long as a certain and specific course 
is outlined for its procedure, the pure delegation of power, the target of the 
constitutional prohibition, is avoided.*” 

The courts pointed out soon after the inception of the Commission 


@ ILL. REV. STAT., c. 11198, §§ 301 et seg. (1947). This Act was held valid in 
People v. Chicago Transit Authority, 392 Ill. 77, 64 N. E.2d 4 (1945). In Fallon v. 
Illinois Commerce Commission, 402 Ill. 508, 522, 84 N. E.2d 641 (1949), the Illinois 
Supreme Court held that by the 1945 amendment to § 10 of the Public Utilities Act, 
public utilities owned and operated by such authority are exempt from regulation by the 
Commerce Commission and that the Commission has no jurisdiction of any kind over the 
Transit Authority. 

SILL. REV. STAT., c. 111%, §§ 119 et seg. (1947). 

“ Id., c. 121, § 82. 

* Commerce Com. v. Omphghent Township, 326 Ill. 65, 71, 156 N. E. 766, 768 
(1927). 

® Sheldon v. Hoyne, 261 Ill. 222, 225, 103 N. E. 1021, 1022 (1914); Block v. 
Chicago, 239 Ill. 251, 262, 87 N. E. 1011, 1015 (1909). 

* Lambdin v. Commerce Com., 352 Ill. 104, 107, 185 N. E. 221, 222 (1933). 

® Public Utilities Com. v. Railroad Co., 267 Ill. 93, 97, 107 N. E. 774, 776 
(1915). 
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that the body is given no arbitrary powers as the Act requires that all of 
its orders must be lawful and reasonable. It is an administrative body, 
exercising only quasi legislative and quasi judicial powers, and while such 
instrumentalities were at first considered anomalous to our theories of 
government, they have been too long and too thoroughly established for 
their constitutionality to be called into question on this score. 

The other major constitutional attack against the Commission form 
of regulation, viz., that the utility was deprived of its property without 
due process of law, likewise proved futile. Due process of law does not 
necessarily mean the right to resort to judicial proceedings; and a general 
law administered in regular course according to a form of procedure suitable 
and proper to the nature of the case, conformable to the fundamental rules 
of right, and affecting alike all persons similarly circumstanced meets 
all constitutional requirements on this score.®® 

The Illinois Public Utilities Act, in prescribing a definite procedure 
for the Commission, including an opportunity for receipt of notice and 
for hearing, and by providing that no order may be entered except upon 
findings based upon record evidence, with provisions for judicial review 
to prevent unlawful or arbitrary action by the Commission, meets the 
fundamentals of the due process requirement. 

All property is held subject to the power of the state to affect it or 
control its use in the interests of the public welfare, i.e., the police power 
is paramount to property rights. As to certain types of property, such 
control is warranted to a greater extent than in the case of others. It has 
long been recognized that where one devotes his property to a use in which 
the public has an interest—as in the field of the so-called public callings— 
such person in effect grants to the public an interest in that use and must 
submit to be controlled by the public for the public good to the extent of 
the interest created.”° This principle—in reality only an extension of the 
legal maxim “‘sic utere tuo ut alienum non alienum non laedas’’—is the 
fundamental basis for the justification and validation of public utility 
regulation by the state. 


Nature of the Commission 


The Illinois Commerce Commission is an administrative body whose 
jurisdiction, authority, and methods of procedure are limited and prescribed 
by statute.* It is purely a creature of the legislature and as such has no 


© Murray’s Lessee v. Hoboken Land and Impr. Co., 18 How. 272 (U. S. 1855); 
Sheldon v. Hoyne, 261 Ill. 222, 225, 103 N. E. 1021, 1022 (1914); People v. Apfel- 
baum, 251 Ill. 18, 27, 95 N. E. 995, 998 (1911). 

™ Munn v. Illinois, 94 U. S. 113, 24 L. Ed. 77 (1876). 

7 Illinois Commerce Comm. v. N. Y. C. R. R. Co., 398 Ill. 11, 16, 75 N. E.2d 
411, 414 (1947) ; Lowden v. Commerce Com., 376 Ill. 225, 230, 33 N. E.2d 430, 433 
(1941) ; Lambdin v. Commerce Com., 352 Ill. 104, 106, 185 N. E. 221, 222 (1933); 
Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 67, 167 N. E. 840, 847 (1929). 
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inherent powers. The legislature may at any time add to its jurisdiction 
and authority or cut down its authority in any respect, transferring such 
powers to other bodies or discontinuing them as it sees fit.” 

At the time the Illinois Truck Act was passed in 1935,. common 
carriers of property which had been under Commission supervision since 
its inception were removed from that jurisdiction and placed under the 
Department of Highways.”* 

Many of the powers and functions vested in the Commission by the 
Illinois Public Utilities Law had been formerly within the purview of 
municipalities in this state, but upon the adoption of that law, they were 
transferred to the Commission, and municipal power in the premises 
thereby terminated.** 

During the thirty-five years in which the Illinois Commerce Com- 
mission and its predecessor have functioned, the courts have had occasion 
to delineate in numerous opinions the nature, character, and limitations of 
the Commission and its activities. Although the Commission is charged 
with protecting the public against unreasonable utility rates and dis- 
criminatory service, a hearing before that body is not a partisan affair with 
the Commission on one side arrayed against the utility on the other, but 
rather is an administrative investigation instituted for the purpose of 
ascertaining and declaring findings of fact as a basis for prescribing the 
course to be followed by a utility under the particular circumstances 
presented.7® 

In spite of the fact that it is vested with certain powers of a judicial, 
or rather quasi judicial nature, the Commission is not a court; and pro- 
ceedings before it are not judicial proceedings in the sense that it can 
adjudicate controverted property or contract rights of parties before it.” 

The Commission has no power to entertain a prosecution before it 
for charter violations or other illegal acts by public utilities 7? nor can it 


™ Railway Exp. Agency v. Commerce Com., 374 Ill. 151, 154, 28 N. E.2d 116, 
118 (1940). 

3 ILL. REV. STAT., c. 111%, § 10 (1947); id., c. 95%, § 240 et. seg. 

™ Altamount v. B. 6 O. R. R. Co., 348 Ill. 339, 180 N. E. 809 (1932) (rail 
crossings); Northern Trust Co. v. Chicago Rys. Co., 318 Ill. 402, 149 N. E. 422 
(1925) (utility equipment) ; Atwood v. C. I. 6 W. R. R. Co., 316 Ill. 425, 147 N. E. 
449 (1925) (crossing gates); Board of Education v. Alton Water Co., 314 Ill. 466, 
145 N. E. 683 (1924) (utility rates). 

% Illinois Central R. R. Co. v. Commerce Com., 399 Ill. 67, 74, 77 N. E. 2d 180, 
183 (1948); Fleming v. Illinois Commerce Com., 388 Ill. 138, 147, 57 N. E.2d 384, 
390 (1944); Inter-State Water Co. v. Danville, 379 Ill. 41, 50, 39 N. E.2d 356, 360 
(1942). 

™® Tambdin v. Commerce Com., 352 Ill. 104, 185 N. E. 221 (1933); Midland 
Bus Co. v. Transportation Co., 336 Ill. 616, 622, 168 N. E. 634, 636 (1929); People 
v. P. 6 P. U. Ry. Co., 273 Ill. 440, 445, 113 N. E. 68, 71 (1916). 

™ Utilities Com. v. Okaw Val. Tel. Ass’n, 282 Ill. 336, 340, 118 N. E. 760, 761 
(1918). 
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enter a cease and desist order directing a utility to refrain from a certain 
practice."* The proper method of enforcing Commission orders is set out 
in the Act itself. The Commission must resort to the courts by way of 
injunction or mandamus proceedings,”® prosecution for violation of its 
orders, or for enforcement of the penalties provided by the Act.*®° 


Likewise, the Commission is without authority to award damages to 
a person who has suffered at the hands of a utility. The Commission is 
authorized to award reparations when a utility has charged an excessive 
or unjustly discriminatory rate for its services,* but this merely establishes 
the amount due and the actual recovery must be had by way of proceedings 
in court. 


To award damages, however, for wrongs done a consumer, e.g., the 
customer having been wrongfully deprived of service during a con- 
troversy over his liability for past service, is outside the province of the 
Commission. *®? 


The jurisdiction of the Commission is, of course, limited by the 
Commerce Clause of the Federal Constitution with respect to actions 
affecting interstate commerce, and it is clear that the Interstate Commerce 
Commission has plenary power to override action by the state commission 
with respect to rates or services that would burden interstate commerce or 
infringe upon the authority of the Federal Commission.** But where a 
serious doubt exists as to whether an order of the Federal Commission 
extends to intrastate commerce, the doubt should be resolved in favor of 
the exercise of the state’s power,** and until the Interstate Commerce 
Commission has determined that an intrastate rate is unjustly discrimina- 
tory against interstate commerce, the state commission has authority to 
raise or lower the intrastate rate according to its judgments as to the justice 
of the case.** 


8 Suburban Lines, Inc. v. Gold Star Lines, 397 Ill. 155, 165, 73 N. E.2d 407, 
411 (1947); People v. Gold Star Lines, 332 Ill. App. 136, 74 N. E.2d 62 (1st Dist. 
1947). 


ILL. REV. STAT., c. 11136, § 79 (1947). 
© Id. §§ 80 and 83. 
“Jd. § 76. 


© Barry v. Commonwealth Edison Co., 374 Ill. 473, 477, 29 N. E.2d 1014, 1016 
(1940). 


* Houston & Texas Ry. v. United States (Shreveport Case), 234 U. S. 342, 34 
Sup. Ct. 833 (1914). 


* Arkansas Comm. v. Chicago, etc. R. R., 274 U. S. 597, 47 Sup. Ct. 724 
(1927); Rockwell Lime Co. v. Commerce Com., 373 Ill. 309, 319, 26 N. E.2d 99, 
105 (1940); Utilities Com. v. B. 6 O. S. W. R. R. Co., 281 Ill. 405, 410, 118 N. E. 
81,82 (1977). 


© A. T. 8S. F. Ry. Co. v. Commerce Com., 335 Ill. 70, 86, 166 N. E. 466, 472 
(1929). 
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PLAN OF ORGANIZATION OF THE COMMISSION 


The Illinois Commerce Commission Law provides that the Commis- 
sion shall consist of five members to be appointed by the governor by and 
with the consent of the senate and who shall hold office for a term of two 
years or until their successors are appointed and qualified. The governor 
designates a member of the Commission to be its chairman.** 

Provision is made for a secretary, who is custodian of all records, 
files, and correspondence, and for assistant commissioners, not to exceed 
five in number and who are likewise appointed by the governor. 

While Section 3 of the Act designates assistant commissioners as 
hearing offiters, a provision in Section 60, which authorizes “the Com- 
mission, or any commissioner, assistant commissioner or officer of the 
Commission” to hold investigations, inquiries, and hearings ‘‘concerning 
any matters covered’’ by the Act subject to such rules and regulations as 
the Commission may establish, has been given a liberal interpretation.*” 
In practice the Commission frequently designates its expert technicians, 
such as its rate expert, its engineer, or its accountant, or members of their 
staffs, to hold hearings with respect to matters peculiarly within their 
respective spheres of competency. 

The Commission’s principal office under the Act is at Springfield, 
but a branch office is maintained at Chicago. Hearings are customarily 
held alternately at these two offices, one week at Springfield and the follow- 
ing week at Chicago, although the Commission is authorized to hold 
hearings elsewhere throughout the state and occasionally does so, under 
the statutory provision authorizing hearings to be held ‘‘at the place which 
in the judgment of the Commission shall be most convenient to the parties 
to be heard.** 

Hearings before the Commission partake somewhat of the nature of 
hearings before a master in chancery. At their close the hearing officer makes 
a report to the Commission with his suggestions as to the order to be 
entered. At the request of any party, the commissioners themselves 
generally will hear argument at any stage of the hearing with respect to the 
propriety of admitting certain testimony, the disposition of preliminary 
motions, or questions of procedure. 

A majority of the members of the Commission constitute a quorum 
for the transaction of any official business or the passage of any order, but 
the absence of any commissioner or any vacancy in office does not impair 
the right of the remaining commissioners to.act. So long as any action or 


ILL. REV. STAT., c. 111%, § 1 (1947). 

§™ Commerce Com. v. C. C. C. & St. L. Ry. Co., 320 Ill. 214, 223, 150 N. E. 678, 
682 (1926). 

SILL. REV. STAT., c. 11146, § 3 (1947); Commerce Com. v. C. C. C. & St. L. 
Ry. Co., supra note 87, at 221, 150 N. E. at 681. 
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decision is approved by a majority of the commissioners, it is to be deemed 
the action or decision of the Commission.*® 

Shortly after its inception, the Illinois Commerce Commission 
adopted a plan of organization, effective November 1, 1921, to which it 
has since substantially adhered. Nine sections, each headed by a chief of 
section, were set up and the work of the Commission allocated among such 
sections. These were: (1) the Executive Section, headed by the secretary 
of the Commission and charged with the keeping of documents and files 
and the general administration of the Commission’s routine; (2) the 
Complaint Section (now Public Service Section), headed by an assistant 
commissioner or someone designated by the Commission and charged with 
the conduct of investigations of complaints and with recommending dis- 
posal of the same; (3) the Engineering Section, headed by the chief engi- 
neer with duties divided among the Service Branch, the Railroad Branch, 
and the Valuation Branch and concerned in general with service and 
operational problems; (4) the Section of Accounts and Finance, headed 
by the chief accountant and charged with the development and keeping of 
financial and accounting data and with furnishing valuation data required 
in proceedings involving rates and the issue of utility securities; (5) the 
Section of Rates and Tariffs, headed by the rate expert and charged with 
supervision of utility rate and tariff data and the analysis and recording of 
the same; (6) the Utility Rate Section, headed by the supervisor of orders 
and charged with the supervision of reports in rate cases and the preparation 
of recommended rate schedules and orders; (7) the Division of Orders 
and Opinions, with the supervisor of orders as division chief with custody 
of all orders and charged with passing upon the phraseology of all orders, 
the validity of leases and contracts, and with the preparation of orders 
specifically assigned to the division; (8) the Warehouse Section, charged 
with supervision over grain warehousing and the storage of personal 
property for hire; and (9) the Publicity Section which handles press and 
public relations and disseminates digests and other informative literature 
to the public. 

Within the Engineering Section are various divisions, each having to 
do with particular types of utilities, viz., (1) the Electric Utilities Divi- 
sion; (2) the Gas Utilities Division; (3) Oil Pipelines Division; (4) 
Railroads Division; (5) Safety Division; (6) Telephone Utilities Division 
and Water Utilities Division. 


ILL. REV. STAT., c. 11198, § 1 (1947). In Chicago Rys. Co. v. Commerce 
Com., 336 Ill. 51, 67, 167 N. E. 840, 847 (1929), it was contended that when a 
quorum of an administrative body is present, the vote of a majority of the quorum in favor 
of any proposed action is a decision in favor of such action. In that case the Commission 
had before it a petition for rehearing. At that time the Commission consisted of seven 
members, six of whom were present. Three voted to allow a rehearing, two voted to deny 
it, and one refrained from voting. The Court held that the petition for rehearing failed to 
carry. 
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An additional section, the Motor Vehicle Section, has been added to 
the original sections. It is charged with the duty of supervising the opera- 
tions of motor buses in the state and of advising the Commission on all 
problems connected therewith. Members of this section are assigned, as 
the occasions arise, to sit upon the various joint boards provided for by the 
Federal Motor Carriers Act, which consider applications for certificates for 
interstate motor carrier operations.*° 

The Attorney General is required by the Act to represent the Com- 
mission in all appeals from its orders or decisions ® and is, under the law, 
the sole official advisor of the Commission, as he is of all boards, commis- 
sions, and departments of the state government.®? In the case of orders 
involving a contest between utilities, however, the burden of the appeal is 
customarily assumed by the party desiring to sustain the order. 


JURISDICTION OF THE COMMISSION 


While the Act gives the Commission jurisdiction over “public 
utilities,’” this term does not embrace all of the public callings known to 
the common law but is restricted to those named in the Act.** The statute 
does not attempt to define or create public utilities as such. Indeed any 
such attempt would meet with constitutional difficulties, for it is well 
settled that to impress by legislative fiat the character of a public calling 
upon one who is not such in fact would be an unconstitutional taking of 
property. 

Whether a given business is a public utility depends not upon legisla- 
tive definition but upon whether in fact its nature is a matter of such public 
consequence that it can justifiably be subject to legislative control for the 
public welfare.® All that the definitive section of the Illinois Commerce 
Commission Law does is to designate the classes of public utilities which 
come within its purview and hence are subject to the supervision and 
regulation of the Commission.” 

Accordingly, in Illinois not all operations or services that would 
fall within the conception of “‘public utilities’’ at common law are brought 
within the jurisdiction of the Illinois Commerce Commission. Either by 
express statutory exclusion or by judicial construction, a number of such 
operations are not subject to regulation by that body. Only those utilities 


49 STAT. 548 (1887) as amended, 49 U. S.C. § 305 (1946). 

"ILL. REV. STAT., c. 111%, § 72a (1947). 

Fergus v. Russel, 270 Ill. 304, 342, 110 N. E. 130, 145 (1915). 

"ILL. REV. STAT., c. 111%, § 10 (1947). 

*% Smith v. Cahoon, 283 U. S. 553, 563, 51 Sup. Ct. 582, 585 (1931); Micta- 
gan Commission v. Duke, 266 U.S. 570, 577, 45 Sup. Ct. 191, 193 (1925). 

*® Public Utility Com. v. Monarch Co., 267 Ill. 528, 543, 108 N. E. 716, 721 
(1915). 


* See note 95 supra. 
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specified fall within the Commission’s jurisdiction. These include intra- 
state common carriers, operating by land or water upon regular routes 
and schedules, such as railroads, electric interurban lines, street railways, 
steamboats, ferries, motor carriers of passengers,®* and intrastate operations 
by common carrier airlines,®* express companies, public intrastate telephone 
and telegraph services, suppliers of gas and electricity (light and power) 
and ice and heat, operators of pipe lines carrying oil or gas between intra- 
state points, cold storage and other warehouses, public elevators, and public 
wharfingers. 

Expressly excluded from the scope of the Act are public utilities 
“owned or operated by any transportation district or other munici- 
pality.’’ *° Also excluded are purely mutual telephone companies having 
no rates or charges for services whose operating expenses are payable solely 
by assessments upon their membership.’ This latter type of utility has 
been the subject of some controversy in the courts.?% 

In a case involving the Bethany Mutual Telephone Association,’ 
the Court held that where the association’s charter limited the use of its 
system strictly to its members and gave it no authority to serve the public, 
it was not a public utility and was not within the scope of the Public 
Utilities Act. On the other hand, it was held in the Noble cases °* that 
where the association’s charter required it to admit as members and to 
furnish telephone service to all persons in the community who made appli- 
cation and when long distance service connections were maintained with 


* By an amendment to the Illinois Public Utilities Act in 1939, carriers of property 
by motor truck were excluded from the purview of such Act and were placed under the 
jurisdiction of the State Department of Public Works and Buildings, ILL. REV. STAT., c. 
9544, §§ 240 et seq. (1947). 

* The Commission assumed jurisdiction over intrastate operations of air carriers 
under the broad definition of public utilities in § 10 of the Act although the statute did not 
expressly refer to this type of carrier, the scope of whose operations was insignificant at the 
time of the passage of the law. An opinion of the Attorney General, June 14, 1944, 
confirmed this position. The Commission has issued certificates of convenience and necessity 
to a number of such carriers since 1931. The State Department of Aeronautics, ILL. 
REV. STAT., c. 15%, §§ 22.1 et seq. (1947), has supervision over the regulation and 
licensing of aircraft, public or private, and airports in general and is given charge of the 
enforcement of state laws relative to aeronautics, but the Illinois Commerce Commission 
retains supervision over the public utility phases of public air carriers. 

*® Municipalities are authorized by a separate act to acquire, construct, own, and 
operate public utilities, ILL. REV. STAT., c. 11198, § 10 (1947); Chicago Pipeline Co. 
v. Commerce Com., 361 Ill. 296, 300, 197 N. E. 873, 875 (1935); Springfield Gas 
Co. v. Springfield, 292 Ill. 236, 242, 126 N. E. 739, 741 (1920). The Metropolitan 
Transit Authority Act, ILL. REV. STAT., c. 111%, § 301 et seg. (1947), authorizes 
the creation after referendum of a Chicago Transit Authority to operate the transit system 
acquired by it in the metropolitan area of Cook County for the transportation of passengers. 

10 ILL. REV. STAT., c. 111%, § 10 (1947). 

1. See Note, 132 A. L. R. 1495 (1941). 

1 Utilities Com. v. Bethany Tel. Ass'n, 270 Ill. 183, 110 N. E. 334 (1915). 

18 Public Utilities Com. v. Noble, 275 Ill. 121, 113 N. E. 910 (1916); Utilities 
Com. v. Noble Tel. Co., 268 Ill. 411, 109 N. E. 298 (1915). 
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other companies in the area, these factors amounted to a dedication of the 
property to public use and the company was within the Commission’s 
jurisdiction. 

The effect of the Noble cases !°* was counteracted by an amendment to 
Section 10 of the Public Utilities Act, enacted in 1931, which apparently 
exempted all strictly mutual telephone companies, regardless of their charter 
provisions. 

It has been urged that under the reasoning in the above cases, all 
cooperative utility associations, such as rural electrical cooperatives, are 
excluded from the Act,?%° but the Commission has apparently taken the 
contrary view that only the mutual telephone companies referred to by the 
Act are excluded.?” 

A like subject of controversy has arisen where a company, engaged 
primarily in a nonutility business, sells to some of the public, as a by- 
product of its operations, products or service that otherwise definitely 
would partake of the nature of public utility service. It is, of course, not 
essential to a public use that all members of the public make use of the 
service. It is sufficient if it is available to such as choose to use the service. 
The United States Supreme Court has pointed out,” in a case involving 
a hotel taxicab operation (public taxicabs were included within the juris- 
diction of the Public Utilities Commission of the District of Columbia), 
that limiting service to the guests of a hotel did not remove the public 
character of the service since no carrier serves all the public, and the public 
generally being free to go to the hotel and through the hotel door to call 
on the taxicabs of the company in question, the operation was that of a 
public utility.*°* 

The question of the sale of by-products by nonutility companies arose 
in this state when two private corporations, finding difficulty in securing 
water, constructed a reservoir primarily for their own use and, having an 
excess supply, allowed the city to attach a few fire hydrants in return for 
the privilege of laying mains in city streets and allowed a few private 
corporations and individuals, upon the payment of agreed charges, to use 
some of the excess. No attempt to procure patrons for the water was 
shown, the use being permissive and such use being discouraged. The 
Court held that such service was not that of a public utility and that the 
companies had never held themselves out as an agency for supplying water 
to the public.?”° 


1% See Comment, 40 ILL. L. REV. 515 (1946). 
Ibid. 
1 In re Illinois Power Co. (Ill. C. C.), 55 P. U. R. (N. S.) 298 (1944). 
2” Terminal Taxicab Co. v. Kutz, 241 U.S. 252, 36 Sup. Ct. 583 (1916). 
18 “The public does not mean everybody all the time,’’ Terminal Taxicab Co. v. 
Kutz, see note 107 supra. 
10 Highland Dairy Farms Co. v. Milk Co., 308 Ill. 294, 139 N. E. 418 (1923). 
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It has likewise been held that nonutility companies which sell surplus 
electricity generated primarily for their own use are not public utilities.?*° 

It is clear that private utilities cannot be converted to public utilities 
by legislative command,** much less by order of the Commission. 

The right to own, operate, manage, or control any public utility in 
this state is restricted to corporations organized under the laws of Illinois, 
with the exception of interstate telegraph or telephone companies or com- 
mon carriers engaged in interstate commerce.* This provision has been 
interpreted as not preventing a foreign holding corporation from acquiring 
the stock of an Illinois public utility.1* 

Formerly no regulation of such holding companies was contemplated 
by the Act, but the 1933 amendments vested the Commission with certain 
investigatory powers over holders of voting stock in utilities, whether 
corporate or individual, and over affiliated interests having transactions 
with a utility. The consent of the Commission as a prerequisite to con- 
summating certain interaffiliate transactions was required under specified 
circumstances.!14 

Although taxicabs are common carriers ander the common law, they 
are not embraced by the definition of ‘‘public utilities’ in the Act, since the 
words “‘between points within this state’’ have been interpreted as limiting 
the operations there specified to motor carriers traversing fixed routes upon 
regular schedules, neither factor being characteristic of ordinary taxicab 
operations."?> If, however, a taxicab should operate upon schedule over a 
fixed route, it would fall within the Commission’s jurisdiction. 


FIELDS OF COMMISSION ACTIVITY 


General Supervision of Public Utilities 


The Commission is vested with the continuous general supervision 
of all public utilities specified in the Act and, in this connection, is 
empowered to require them to furnish all information and record data 
needed for effectively enforcing the provisions of the Act. These super- 
visory powers are primarily directed toward the attainment of two main 


° East St. Louis L. & P. Co. v. Swift 8 Co., 258 Ill. App. 327, 331 (4th Dist. 
1930); Illinois Power & Light Corp. v. Consolidated Coal Co., 251 Ill. App. 49, 71 
(3d Dist. 1928). 

™4 State of Washington v. Kuykendall, 275 U. S. 207, 211, 48 Sup. Ct. 41, 42 
(1927); Frost Trucking Co. v. R. R. Com., 271 U. S. 583, 592, 46 Sup. Ct. 605, 607 
(1926); Michigan Commission v. Duke, 266 U. S. 570, 577, 45 Sup. Ct. 191, 193 
(1925). 

2 ILL. REV. STAT., c. 111%, § 28 (1947). 

™8 Public Utilities Com. v. Romberg, 275 Ill. 432, 114 N. E. 191 (1916). 

44 ILL. REV. STAT., c. 111%, § 8a (1947). 

™ People v. Thompson, 341 Ill. 166, 168, 173 N. E. 137, 138 (1930); Austin 
Bros. Transfer Co. v. Bloom, 316 Il. 435, 438, 147 N. E. 387, 388 (1925). 
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objectives: (1) the assurance that the public will receive efficient and 
adequate service at a reasonable cost, and (2) the protection of public 
utilities furnishing this service from unwarranted competition so that they 
may continue in a sufficiently strong financial position to maintain satis- 
factory service.14* As a consequence of these primary aims, the bulk of the 
Commission’s activities has always centered upon the control of rates 
charged, the sufficiency of service rendered, and the protection of the utility 
in the field. 

To adapt these activities from time to time to meet changed condi- 
tions, the Commission is authorized to report annually to the governor of 
the state any information that has come to its attention which it deems 
of value to the people of the state and to recommend the enactment of 
desirable legislation with respect to any matter within its jurisdiction.'” 


Rates 


The subject of utility rate fixing is of such complexity that only the 
procedural outlines and the basic principles and factors can be considered 
in an article of this scope. While the rates must be reasonable from the 
standpoint of the consumer, it is equally well-established that constitu- 
tional requirements prohibit their being set at a level that will prove 
confiscatory to the particular utility involved.1?® 

The Act itself directs that all rates be just and reasonable, and this 
means reasonable from the point of view of the utility as well as the public. 
A rate that is merely nonconfiscatory does not satisfy the statutory require- 
ment of reasonableness. The utility is entitled under the Act to earn a 
reasonable return upon the property which it devotes to public service."’® 
A fortiori, rates which do not produce sufficient income to meet the normal 
operating expenses of the utility are clearly confiscatory, and if the Com- 
mission attempts to order such rates, a court of equity will act to enjoin 
such order and prevent a consequent irreparable loss.'”° 


6 Commerce Com. v. Chicago Rys. Co., 362 Ill. 559, 1 N. E.2d 65 (1936); 
Chicago v. Alton R. R. Co., 355 Ill. 65, 188 N. E. 831 (1934); Chicago Rys. Co. v. 
Commerce Com., 336 Ill. 51, 167 N. E. 840 (1929). 

uT ILL. REV. STAT., c. 111%, § 8 (1947). 

48 Edwardsville v. Bell Tel. Co., 310 Ill. 618, 142 N. E. 197 (1924); West Sub. 
Trans. Co. v. C. 8 W. T. Ry. Co., 309 Ill. 87, 140 N. E. 56 (1923); Northern III. 
Trac. Co. v. Commerce Com., 302 Ill. 11, 134 N. E. 142 (1922); Public Utilities Com. 
v.C. @W. T. Ry., 275 Ill. 555, 114 N. E. 325 (1916); Public Utilities Com. v. Rail- 
road Co., 267 Ill. 93, 107 N. E. 774 (1915). 

1 Utilities Com. v. Springfield Gas Co., 291 Ill. 209, 213, 217, 125 N. E. 891, 
895 (1919); Public Utilities Com. v. C. 6 W. T. Ry., see note 118 supra, at 568, 114 
N. E. at 330; C. M. & St. P. Ry. Co. v. Utilities Com., 268 Ill. 49, 57, 108 N. E. 729, 
732 (E913). 

1 Norfolk &% West. Ry. v. Conley, 236 U. S. 605, 35 Sup. Ct. 437 (1915); 
Sprague v. Biggs, 390 Ill. 537, 562, 62 N. E.2d 420, 432 (1945); Peoples Gas Light 
Co. v. Slattery, 373 Ill. 31, 42, 25 N. E.2d 482, 489 (1940). 
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What is a reasonable rate is not a question of a legal formula but a 
question of sound business judgment based upon the evidence in the 
particular case;?*1 and such evaluation of the pertinent factors and determi- 
nation of the particular rate is the responsibility of the Commission. The 
courts will only interfere where there has been an abuse of such function or 
a patent disregard of the evidentiary factors. But the question of confisca- 
tion is always, in the ultimate analysis, one for the courts.!** 

However, it is to be borne in mind that the Commission acts in a 
supervisory capacity and is not the general manager of the utility. It cannot 
invade the province of management in the absence of a showing that 
managerial discretion has been unreasonably exercised.1** Hence it is the 
privilege and duty of the utility, under the provisions of the Act,?** to 
initiate the schedule of rates under which it proposes to operate.1*® Upon 
the filing of such schedule the Commission, in the exercise of its duty to 
prevent unjust discrimination, undue preferences, and unreasonable charges, 
may then suspend the effective date of such rates and hold hearings to 
determine whether it conforms to the statutory requirements of reasonable- 
ness and uniformity.?”° 

The suspensory power is not unlimited. The schedule in question 
may first be suspended for a period of 120 days from the date it would 
otherwise have gone into effect, and a further suspension period not to 
exceed six months may be ordered if the Commission desires more time to 
consider the issues.127 The Commission has authority to further determine 
the reasonableness of such rates after the expiration of these cumulative 
suspension periods, but the rates go into effect at the end of that time if the 
Commission has not then acted, subject, of course, to their being later 
found unreasonable.!** If the rate schedule in question is not suspended, 
it becomes effective at the end of thirty days following its filing and giving 
of the required notice to the public, although the Commission by order can 
authorize an earlier effective date.'*® 


%1 Utilities Com. v. Springfield Gas Co., 291 Ill. 209, 218, 125 N. E. 891, 896 
(1919); Public Service Gas Co. v. Board of Public Utility Com’rs, 84 N. J. L. 463, 87 
Atl. 651 (Sup. Ct. 1913). 

2 Peoples Gas Light Co. v. Slattery, 373 Ill. 31, 48, 25 N. E.2d 484, 491 (1940). 

#3 West Ohio Gas Co. v. Comm’n (Nos. 1 & 2), 294 U. S. 63, 79, 55 Sup. Ct. 
316, 324 (1935); Peoples Gas Light Co. v. Slattery, see note 122 supra, at 65, 25 
N. E.2d at 499; Commerce Com. v. E. St. L. 8 C. Ry. Co., 361 Ill. 606, 616, 198 N. E. 
716, 720 (1935); Utilities Com. v. Springfield Gas Co., 291 Ill. 209, 232, 125 N. E. 
891, 900 (1920). 

1% ILL. REV. STAT., c. 111%, § 36 (1947). 

%% Streator Aqueduct Co. v. Smith, 295 Fed. 385 (S. D. Ill.. 1923); Bell Tele- 
phone Co. v. Commerce Com., 304 Ill. 357, 359, 136 N. E. 676, 677 (1922). 

** Bell Telephone Co. v. Commerce Com., see note 125 supre, at 360, 136 N. E. 
at 677. 

TILL. REV. STAT., c. 111%, § 36 (1947). t 

%% Streator Aqueduct Co. v. Smith, 295 Fed. 385, 387 (S. D. Ill. 1923) ; Edwards- 
ville v. Ill. Bell Tel. Co., 310 Ill. 618, 623, 142 N. E. 197, 199 (1924). 

ILL. REV. STAT., c. 11138, § 36 (1947). 
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The Commission is authorized to provide for an emergency by enter- 
ing an order for a temporary rate limited for a specified period in which it 
can determine what the proper permanent rate should be.'*° Prior to the 
1933 amendments to the Act, this power was exercised only with respect 
to temporary increases in rates, but such amendments specifically authorized 
the Commission, where it found that there was an excessive return from 
scheduled rates and that more than 120 days would be required for a final 
determination, to enter an order for a temporary reduction of rates, limited 
to an absorption of the declared excess. It was also provided that any final 
order must prescribe rates enabling the utility to recover, over a reasonable 
period, the difference between the gross income from the temporary rates 
and the income that would have resulted had the rates as finally determined 
been in effect.1# 

It is contemplated by the Act that the utility is entitled to a fair return 
upon the property used for public service. The permissible rate of return, 
of course, varies with current conditions, but in general it may be said that 
it is to be tested primarily by economic conditions obtaining at the time 
of the hearing.4** Current yields upon securities of comparable utility 
companies, the interest rate upon which such a company could borrow 
money, current earnings of comparable utilities, earnings sufficient to enable 
the company to readily procure needed additional capital—all are factors 
to be taken into consideration in the determination of a reasonable rate of 
return.'*? It seems that the Commission can take judicial notice of present 
economic conditions in arriving at its decision.*** 

Perhaps the most controverted issue in rate proceedings is the determi- 
nation of the present fair value of the property involved, the so-called rate 
base upon which in turn the rate of return is calculated. The commonly- 
accepted factors which are considered in this ,evaluation are the original 
cost of the property, the amount subsequently expended for permanent 
improvements and additions, the cost of reproducing the property under 
present day conditions less depreciation, the value of all intangibles (but 
not any value for franchises or certificates of convenience and necessity, 
although the cost of obtaining these may be capitalized within reason), 
the present value of all real estate, a reasonable amount for working capital, 
and an estimated sum for going value. None of these factors can be con- 
sidered to the exclusion of others.'* 


1 Chicago Rys. Co. v. Chicago, 292 Ill. 190, 202, 126 N. E. 585, 590 (1920). 

1 ILL. REV. STAT., c. 111%, § 36 (1947). 

12 United Railways v. West, 280 U. S. 234, 50 Sup. Ct. 123 (1930); Peoples 
Gas Light Co. v. Slattery, 373 Ill. 31, 69, 25 N. E.2d 482, 500 (1940). 

#8 Peoples Gas Light Co. v. Slattery, see note 132 supra. 

Tos Angeles Gas Co. v. R. R. Commission, 289 U. S. 287, 53 Sup. Ct. 637 
(1933); Peoples Gas Light Co. v. Slattery, see note 132 supra. 

*% Peoples Gas Light Co. v. Slattery, see note 132 supra, at 54, 25 N. E.2d at 492; 
Utilities Com. v. Springfield Gas Co., 291 Ill. 209, 219, 125 N. E. 891, 896 (1919). 
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Even where the utility’s franchise to occupy municipal streets has 
expired, if the utility is still allowed to continue the use of such streets for 
its operations, the Court has held that its property cannot be given merely 
a junk value for rate making purposes but must be valued as property in 
use, regardless of the uncertainty of the period in which it might continue 
to operate.*** 

In determining a reasonable rate of return upon the rate base thus 
established, consideration must be given to the expenses of operation. These 
must be actual expenses and not hypothetical or estimated expenses, in 
the absence of managerial abuse or improvidence, for these lie primarily 
within the field of management.1*” 

Should the Commission ultimately find that unreasonable or dis- 
criminatory rates have been charged by the utility, it is empowered to enter 
reparation awards for such overcharges.'** While such reparations must be 
recovered by actions in the courts, the amount must first be determined 
by the Commission.}*° 

The Commission, in connection with its authority to order common 
carriers to furnish joint services to the public and interchange of traffic, is 
empowered to require the filing of joint rates by the companies involved 
and has the same obligation to see that such joint rates are reasonable and 
nondiscriminatory as in the case of the rates of a single company. If the 
carriers themselves fail to agree upon the division of such joint rates, the 
Commission can establish such division after hearing.'*° 

It is well settled that the state has no power to compel a utility com- 
pany to serve the public without reasonable compensation, but it does not 
follow that the utility is entitled to make a reasonable return on every part 
of its service; and if a carrier, for instance, receives a reasonable return upon 
its operations as a whole, it cannot insist that each particular line operated 
by it be remunerative.’*? However, where the company is engaged through 
separate departments in furnishing different types of utility service, such 
as lighting and heating service, it cannot be compelled to carry on one 
branch of service at a loss merely because the earnings from the other branch 


1° Denver v. Denver Union Water Co., 246 U. S. 178, 38 Sup. Ct. 278 (1918); 
Sprague v. Biggs, 390 Ill. 537, 551, 62 N. E.2d 420, 427 (1945). 

4 Peoples Gas Light Co. v. Slattery, 373 Ill. 31, 64, 25 N. E.2d 482, 498 
(1940). 

48 17L. REV. STAT., c. 111%, § 76 (1947); Public Utilities Com. v. C. 8 W. T. 
Rys., 275 Ill. 555, 567, 114 N. E. 325, 329 (1916). 

% Consumers Coffee Stores v. Commerce Com., 348 Ill. 615, 619, 181 N. E. 411, 
413 (1932); American G. & A. Co. v. Commonwealth Edison Co., 298 Ill. App. 192, 
197, 18 N. E.2d 735, 737 (1st Dist. 1939); Medusa Portland Cement Co. v. Illinois 
Cent. R. Co., 287 Ill. App. 549, 5 N. E.2d 782 (1st Dist. 1936). 

MILL. REV. STAT., c. 111%, § 42 (1947); Marion & Eastern R. Co. v. Illinois 
Cent. R. Co., 245 Ill. App. 83 (4th Dist. 1927). 
#1 Northern Ill. Trac. Co. v. Commerce Com., 302 Ill. 11, 134 N. E. 142 (1922). 
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enable it to conduct the whole of its operations without loss.‘4? Thus a 
railroad company which operates a suburban service, entirely disassociated 
with its through operations, cannot be required to continue operation of 
the suburban service at a loss or without substantial compensation merely 
because its over-all return is reasonable.** 


Service 

Every public utility is required by the Act to furnish such service 
facilities as shall be in all respects adequate and reasonable for the safety, 
health, comfort, and convenience of its patrons, employees, and the general 
public; and any preferences or unreasonable differences are forbidden.’ 
The Commission is authorized, after hearing, to order changes or improve- 
ments in service and facilities deemed necessary to promote the security or 
convenience of patrons, employees, or the public.*** Any improvement 
which is highly important to the public convenience and desirable for the 
public welfare is regarded as a necessity.1*® 

To secure needed service for the public, the Commission can require 
two or more utilities to render joint service, such as exchanging transfers, 
making trackage connections, or allowing the other utility or utilities the 
use of tracks, poles, wires, or other facilities or equipment upon reasonable 
terms as fixed by the Commission.** 

While a utility cannot be compelled to furnish service at confiscatory 
Or noncompensatory rates, it can, nevertheless, be required to furnish 
adequate service in the territory which it has undertaken to serve, even if 
this means the installation of reasonable extensions of, or additions to, its 
existing equipment; and the Commission possesses plenary power to 
accomplish these ends.** 

However, a public utility is under no compulsion to continue to 
render service when to do so would result in a financial loss, and although 
the consent of the Commission is required as a prerequisite to abandonment 
of service in order that protection to the public may be afforded, the Com- 
mission cannot arbitrarily withhold its consent but can only impose 
reasonable conditions thereon.**® 


43 Brooks-Scanlon Co. v. R. R. Comm., 251 U.S. 396, 40 Sup. Ct. 183 (1920); 
Mt. Carmel Util. Co. v. Utilities Com., 297 Ill. 303, 309, 130 N. E. 693, 695 (1921). 
43 Fleming v. Ill. Commerce Com., 388 Ill. 138, 153, 57 N. E.2d 384, 392 
(1944); I. C. R. R. Co. v. Commerce Com., 387 Ill. 256, 286, 56 N. E.2d 432, 443 


(1944). 

M4 ILL. REV. STAT., c. 11198, §§ 32 and 38 (1947). 

M6 Td. § 50. 

4W.C. & W. R. R. Co. v. Commerce Com., 309 Ill. 412, 418, 141 N. E. 212, 
214 (1923). 

“7 ITL, REV. STAT., c. 111%, §§ 42, 44, 46, 47 and 48 (1947). 

“81d. § 49. 


1 Id. § 49a; I. C. R. R. Co. v. Illinois Commerce Com., 398 Ill. 19, 75 N. E.2d 
23 (1947). 
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The test to be applied in considering the propriety of a partial aban- 
donment of service by the utility is “‘whether the economic waste caused 
by the operation of the agency outweighs the benefits and convenience of 
the public.” +*° However, abandonment of a portion of its service in a field 
served by a utility is not justified by an inadequate return therefrom if its 
operations taken as a whole are reasonably compensatory.** 


It has been held, however, that in requiring the consent of the Com- 
mission for an abandonment of service, the Act cannot be construed as 
giving the Commission power to compel a municipality to permit a utility 
to continue occupancy of public streets after the expiration of its municipal 
franchise.?°? 

Protection of a Utility in the Field 


As a corollary to assuring adequate service at reasonable rates, the 
principle is established that it is a policy of the Act that a utility in the 
field which is furnishing such service is entitled to protection from competi- 
tion by another utility seeking to furnish like service in the same territory. 
Experience has shown that where one utility can serve the public efficiently 
and at a reasonable charge, to admit a competing utility into the same field 
ultimately results either in the failure of both utilities or in the public 
having to pay more for service. Therefore, it is the declared policy of the 
state to prevent rather than to promote competition among utilities.** 


This policy is sometimes spoken of as one of regulated or limited 
monopoly,?** but it is in no sense a monopoly as that term was conceived 
at the common law; and the Act expressly declares that no certificate of 
public convenience and necessity shall be construed as granting a monopoly 
or an exclusive privilege, immunity, or franchise.**> More correctly stated, 
it is the established policy in this state that before the Commission is 
authorized to admit a competing utility into an occupied field, it must be 
shown that the existing utility is not ready, able, or willing to render 
adequate service at reasonable rates and that admission of the competitor 


Illinois Central R. R. Co. v. Commerce Com., 399 Ill. 67, 73, 77 N. E.2d 180, 
183 (1948); Illinois Central R. R. Co. v. Commerce Com., 397 Ill. 399, 74 N. E.2d 
893 (1947). 

* Northern Il. Trac. Co. v. Commerce Com., 302 Ill. 11, 24, 134 N. E. 142, 146 
(1923); Mt. Carmel Util. Co. v. Utilities Com., 297 Ill. 303, 130 N. E. 693 (1921). 

3 Geneseo v. Illinois N. Utilities Co., 378 Ill. 506, 525, 39 N. E.2d 26, 37 
(1941). 

#8 Motor Transit Co. v. Commerce Com., 383 Ill. 57, 74, 48 N. E.2d 341, 349 
(1943); Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 76, 167 N. E. 840, 847 
(1929); Egyptian Trans. System v. L. 86 N. R. R. Co., 321 Ill. 580, 152 N. E. 510 
(1926); West Sub. Trans. Co. v. C. 6 W. T. Ry. Co., 309 Ill. 87, 92, 140 N. E. 56, 
58 (1923). 

* Chicago and W. Towns Ry. v. Commerce Com., 383 Ill. 20, 26, 48 N. E.2d 
320, 323 (1943); People v. Chicago, 349 Ill. 304, 182 N. E. 419 (1932). 

5 ILL. REV. STAT., c. 111%, § 56 (1947). 
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will eliminate the existing deficiencies in service required by the public 
needs,15° 

Control over unrestricted competition in the utility field is effected 
by the requirement that no utility can commence operations: without 
procuring from the Commission a certificate of public convenience and 
necessity. The convenience and necessity required are those of the public 
and not of an individual or any number of individuals.1*" 

The word “necessity” is not used in its lexicographical sense of 
“indispensably requisite,’’ but in the sense of something that is highly 
important to the public convenience and desirable for the public welfare. 
In determining this prerequisite factor, the Commission may look to the 
future as well as to the present situation.?** 

In connection with the grant of a certificate of public convenience 
and necessity, the ability of the utility respecting financial resources as well 
as operating ability and facilities are highly important considerations.'®® 

In carrying out the declared policy of the state to afford reasonable 
protection to utilities in the field before admitting competition, the Com- 
mission declines to grant a certificate to competitors until it satisfactorily 
appears that the existing utility has first been given an opportunity to show 
whether it is able to supply the required additional or improved service.’ 

In granting a certificate for public utility operations, the Commission 
customarily requires them to be commenced within a specified time. In any 
event the authority granted by such certificate lapses if unexercised within 
two years after the grant.?* 

No certificate of convenience and necessity to operate a utility can be 
granted to other than an Illinois corporation (except in the case of inter- 
state carriers, telephone, or telegraph companies), and while it can be 
transferred to another such corporation with the approval of the Commis- 
sion,!*? it cannot be capitalized.?® 


18 Chicago & W. Towns Ry. v. Commerce Com., 383 Ill. 20, 26, 48 N. E.2d 
320, 323 (1943); Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 167 N. E. 840 
(1929) ; Wilcox Transpor. Co. v. Commerce Com., 328 Ill. 455, 159 N. E. 788 (1928). 

wT, C. R. R. Co. v. Illinois Commerce Com., 397 Ill. 323, 74 N. E.2d 545 
(1947); Chicago Rys. Co. v. Commerce Com., see note 156 supra; Choate, Receiver v. 
Commerce Com., 309 Ill. 248, 141 N. E. 12 (1923); West Sub. Trans. Co. v. C. & 
W. T. Ry. Co., 309 Ill. 87, 140 N. E. 56 (1923). 

WW. C. & W.R. R. Co. v. Commerce Com., 309 Ill. 412, 419, 141 N. E. 212, 
215 (1923). 

1 Commerce Com. v. Wabash R. R. Co., 335 Ill. 484, 167 N. E. 64 (1929); Roy 
v. Commerce Com., 322 Ill. 452, 153 N. E. 648 (1926). 

1 Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 167 N. E. 840 (1929); 
Wilcox Transpor. Co. v. Commerce Com., 328 Ill. 455, 159 N. E. 788 (1928). 

181 Chicago Rys. Co. v. Commerce Com., see note 160 supra, at 70, 167 N. E. at 
848. 

#2 ILL. REV. STAT., c. 111%, § 28 (1947). 


81g § 21. 
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The Commission is given power to amend or revoke a certificate of 
convenience and necessity at any time after notice to the utility affected 
and opportunity for hearing.’ 

While it is clear that the Act vested in the Commission the exclusive 
power of control and regulation of all means and instrumentalities used 
by public utilities in the conduct of their business, and its enactment 
divested municipalities of every vestige of power in this respect,+®> munici- 
palities retain a certain control over property of a utility where such 
property has no distinctive public utility feature or use and when the 
control in no wise clashes with the objects of the Act, such as a power to 
inspect and enforce conformity of buildings and fixtures to a municipal 
building or electrical code.1* The passage of the Act did not preclude 
application of municipal wheel tax ordinances, containing no regulatory 
requirements, to public utility motor carriers possessing certificates from the 
Commission.?*" 

However, some uncertainty exists in respect to the use of municipal 
streets by a public utility, due to the decisions of our Supreme Court in the 
so-called Geneseo cases.1®* In the first of these cases, a municipality which 
had installed its own electric plant in competition with the defendant 
utility brought mandamus proceedings to compel the defendant to remove 
its poles and wires from the public streets at the expiration of its franchise. 
The Court held that the Act required the consent of the Commission for 
a utility to cease operations and that the suit did not lie. Subsequently, the 
municipality, after a refusal by the Commission to order such cessation, 
appealed to the Supreme Court °° and obtained a decision that the power 
of a municipality to grant or refuse a franchise to a utility to occupy its 
streets was not so inconsistent with the Public Utilities Act as to indicate 
an implied repeal of such power. 

At first blush, the Court seemed to have receded from its earlier 
decisions relating to the implied repeal of municipal powers over public 
utility operations. However, more considered analysis of the Geneseo 
cases leads one to the view that these authorities stand only for the narrow 
point involved: namely, that a municipality retains the power to deny a 


14 TLL. REV. STAT., c. 111% §§ 56 and 71 (1947); Black Hawk Tr. Co. v. 
Commerce Com., 398 Ill. 542, 553, 76 N. E.2d 478, 484 (1948); Business Men's 
Ass’n v. Commerce Comm., 337 Ill. 149, 168 N. E. 890 (1929). 

7 Geneseo v. Illinois N. Utilities Co., 363 Ill. 89, 95, 1 N. E.2d 392, 394 
(1936); Altamount v. B. 6 O. R. R. Co., 348 Ill. 339, 180 N. E. 809 (1932); Chi- 
cago v. C. G. W. R. R. Co., 348 Ill. 193, 180 N. E. 835 (1932); Northern Trust Co. 
v. Chicago Rys. Co., 318 Ill. 402, 149 N. E. 422 (1925). 

% Chicago v. Alton R. R. Co., 355 Ill. 65, 188 N. E. 831 (1934). 

1 Chicago v. Hastings Express Co., 369 Ill. 610, 617, 17 N. E.2d 576, 579 
(1938). 

#8 Geneseo v. Illinois N. Utilities Co., 378 Ill. 506, 39 N. E.2d 26 (1941); 
Geneseo v. Illinois N. Utilities Co., 363 Ill. 89, 1 N. E.2d 392 (1936). 

Geneseo v. Illinois N. Utilities Co., 378 Ill. 506, 39 N. E.2d 26 (1941). 
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utility the right to occupy its streets where, as in that instance, the utility 
was seeking a physical and exclusive occupancy of the portion of the streets 
by its poles and equipment. The Court expressly distinguished the Chicago 
Motor Coach case **° in which it had held that a municipality had no power 
to forbid the operation of public utility motor vehicles upon its streets 
without a franchise, since in that respect its powers were limited to a regula- 
tion of its streets which was inconsistent with any idea of prohibition or 
exclusion.’7! 

While the effect of the Geneseo decisions is somewhat obscure, the 
present state of the law would seem to be: (1) that all regulatory powers 
with respect to the operation of public utilities are vested in the Commission 
to the exclusion of municipalities; (2) that municipalities have the bare 
power to grant or deny to a utility the right of physical, exclusive 
occupancy of portions of its streets by the installation of poles or other 
stationary equipment, either in the case of original occupancy or at the 
expiration of a franchise; and (3) that a municipality has no power to 
prohibit the use of its streets to a public utility motor carrier not exclusively 
occupying the streets but only traversing the streets in the ordinary stream 
of traffic. 

Supervision of Utility Finances 


The issuance of utility securities and other financial obligations, with 
certain minor exceptions, is declared by the Act to be a special privilege 
which can be exercised only under the supervision and by consent of the 
Commission. Embraced within this provision are utility stocks, bonds, 
notes, and other evidences of indebtedness, including installment contracts 
either by way of conditional sales or otherwise. Excluded are obligations 
payable within twelve months after issue.!7? 

The proceeds of such financing can be'used only for the purposes 
specified in the Act, and the Commission requires the filing of reports show- 
ing that the funds in question have been expended solely for the purposes 
authorized. 

As a basis for such authorization, the Commission requires the filing 
of balance sheets and other fiscal data with each petition for such authoriza- 
tion and holds hearings in which, in the case of financing of any magnitude, 
the valuation of the petitioner’s assets and its current financial position are 
determined. Securities or obligations issued without the approval of the 
Commission are void, and, in addition, -severe penalties are imposed upon 
the corporation and its officers who knowingly participate in such issue. 
The Act expressly provides that by authorizing these securities or other 


1 Chicago Coach Co. v. Chicago, 337 Ill. 200, 169 N. E. 22 (1929). 

™ Geneseo v. Illinois N. Utilities Co., 378 Ill. 506, 518, 39 N. E.2d 26, 33 
(1941). 
12 ILL. REV. STAT., c. 11136, §§ 20 and 21 (1947). 
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obligations, there is to be no implication of any guaranty by the state.'7* 
The Commission has complete and exclusive jurisdiction over this type 
of security, and it does not fall within the purview of the Illinois Securities 
Act.174 

The Commission requires all utilities to file annual reports in the 
form prescribed by the Commission, containing complete fiscal data and 
based upon a uniform system of accounting likewise prescribed by the 
Commission. Under authority of the Act prescribed fees are charged by 
the Commission for the issuance of utility securities, based upon the amount 
of indebtedness authorized.17> As in the case of proceedings involving the 
determination of rates or service, the Commission charges the utility 
involved with the reasonable expenses of the investigation connected with 
the authorization of security issues. Such charges are a proper exercise of 
the state’s police power and are not violative of any constitutional 
provisions.?”° 


Other Supervisory Powers 


Certain other transactions on the part of utilities must have prior 
Commission approval for validity. Intercompany transactions between 
utilities, involving joint operations of their facilities, lines, or plants, or 
by which one utility undertakes the acquisition or control of the properties 
or operations of another utility, must first meet with Commission approval. 
Mergers or consolidations of utilities or the acquisition of securities or 


evidences of indebtedness of one utility by another likewise must be 
authorized, as well as any guaranty of the indebtedness or contracts of 
another utility. Without Commission approval a utility may not validly 
transfer or encumber its franchises, facilities, or properties necessary or 
useful in the performance of its obligations to the public. Lacking such 
approval all of these transactions are void. 

The safety and comfort of patrons and employees also falls within the 
scope of the Commission’s activities. It is charged with prescribing and 
enforcing safe and adequate utility practices. Reports of all accidents must 
be filed by the utility involved, and the Commission must investigate all 
that involve loss of life or injury to person or property where, in its 
judgment, such investigation should be made. When called for by the 
circumstances, the Commission orders any corrective measures indicated 
by the investigation. 

Plenary authority is vested in the Commission to require utilities to 
correct any unsafe facilities, equipment, structures, or practices. The entire 


18 ILL. REV. STAT., c. 11138, §§ 23-26 (1947). 

4 Td., c. 121%, § 99; New York Central R. R. Co. v. Stevenson, 277 Ill. 474, 
482, 115 N. E. 633, 636 (1917); People v. Whitmer, 243 Ill. App. 244, 250 (lst 
Dist. 1927). 

M5 ILL. REV. STAT., c. 111%, § 31 (1947). 

*® Great Northern Ry. v. Washington, 300 U. S. 154, 160, 57 Sup. Ct. 397, 400 
(1936). 
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subject of crossing protection is vested exclusively in the Commission, such 
power as was formerly possessed in this respect by municipalities being 
superseded.1** No public road or street can now be constructed across 
railroad tracks without Commission approval, and such approval may be 
conditioned as is deemed desirable in the public interest. The Commission 
prescribes the particular type of warning signals or barriers to be erected 
for protection at rail crossings and, where grade separations or interlocking 
plants are ordered, may apportion the cost between the utilities and public 
authorities involved.'” 

However, if the utilities agree to the allocation of costs in the case of 
interlocking plants, satisfactory to themselves, the Commission is not 
warranted in changing it.'7° ; 

The Commission is empowered §o secure the welfare and interests of 
utility employees, as well as members of the public, by maintaining such 
instrumentalities, equipment, and facilities as shall promote their safety, 
health, comfort, and convenience.'® Acting under this provision the Com- 
mission has frequently had occasion to order the installation of such 
facilities at the instance of employees. 


TYPES OF ADMINISTRATIVE FUNCTIONS 


Rule-Making or Quasi’ Legislative Powers 


While the Commission’s functions partake of the nature of all three 
governmental powers, the executive, the legislative, and the judicial, its 
preponderant activities lie in the quasi legislative and quasi judicial field. 
In the exercise of its quasi legislative functions, the Commission promul- 
gates rules and regulations, both of a procedural nature which govern the 
conduct of proceedings before it and of a substantive nature; that is to say, 
rules that fill out the general pattern of the Act and provide details for the 
conduct of public utilities activities within and in conformity with the 
general plan or scheme outlined by the legislature. Exemplifying its activity 
in the field of procedural rule-making are the “‘General Rules of Practice 
of the Illinois Commerce Commission” (effective September 1, 1942), 
which govern the nature of proceedings before the Commission, the parties, 
pleadings, the conduct of hearings, and the submission of briefs; in short, 


17 Chicago v. Commerce Com., 356 Ill. 501, 508, 190 N. E. 896, 900 (1934); 
Altamount v. B. 8 O. R. R. Co., 348 Ill. 339, 180 N. E. 809 (1932); Commerce Com. 
v. Omphghent Township, 326 Ill. 65, 156 N. E. 766 (1927); Atwood v. C. 1. 8 W. 
R. R. Co., 316 Ill. 425, 147 N. E. 449 (1925). 

8 ITL. REV. STAT., c. 111%, $§ 50 and 62 (1947) ; Chicago v. Commerce Com., 
356 Ill. 501, 190 N. E. 896 (1934) ; Commerce Com. v. C. C. C. & St. L. Ry. Co., 309 
Ill. 165, 140 N. E. 868 (1923). 

1 Commerce Comm. v. E. St. L. & C. Ry. Co., 361 Ill. 606, 198 N. E. 716 
(1935). 

19 ILL. REV. STAT., c. 111%, § 32 (1947). 
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a code of practice that sets the scope and conduct of Commission hearings 
in general. Applicable to special phases of regulation and to particular 
utilities are various General Orders issued by the Commission governing 
notice, proof, etc., in the case of hearings involving the specific type of 
utility covered by the order. The Act gives the Commission continuing 
jurisdiction over its rules and regulations, and unless prevented by statutory 
or constitutional restrictions, they may be amended, repealed, or waived 
in a particular instance and without notice unless they involve rights of 
utilities which necessitate their being heard upon the subject.1* 

The Act contemplates actual, continuous supervision by the Com- 
mission of all public utilities within its jurisdiction to the end that 
adequate, uniform, and satisfactory service shall be rendered to the public 
at reasonable rates and without discrimination.'*? In this connection it is 
intended that the Commission shall at all times keep itself informed as to 
the financial and material condition of such utilities.*** 


To enable it to carry out its functions, the Commission promulgates 
numerous rules and regulations, setting out a general pattern of service to 
be followed by the utility which will insure the rendering of such service 
as the Commission deems advisable for the best interests of the public. In 
addition to investigating complaints of patrons, the Commission itself 
makes frequent inspections and inquiries on its own behalf, through its 
staff specialists to insure that its requirements are being adhered to. 


This, of course, does not mean that the utility itself may not adopt 
rules and regulations, enforced by sanctions, applicable to its relations 
with its patrons. Such regulations must be reasonable and nondiscrimi- 
natory and are subject to review by the Commission, but proper operating 
regulations set up by the utility for its self-protection and designed to 
insure the mutual rights of its patrons are common and are in general 
recognized as lawful and desirable.*** For example, carriers may by regula- 
tion eject passengers for failure to tender the proper fare for carriage; 
electric, water, and gas service utilities may refuse to continue service to 
patrons who are in default upon previous bills or may require proper and 
safe standards for installations for handling the service as a prerequisite to 
making connections with the premises of would-be users; and in proper 
cases utilities may require advance deposits to insure the payment of charges 
when accrued. But the utility cannot avail itself of such sanctions to 


1 Black Hawk Tr. Co. v. Commerce Com., 398 Ill. 542, 555, 76 N. E.2d 478, 
486 (1948). 


*2 Commerce Com. v. Chicago Rys. Co., 362 Ill. 559, 1 N. E.2d 65 (1936); 
Chicago v. Alton R. R. Co., 355 Ili. 65, 74, 188 N. E. 831, 834 (1934). 


*8 Roy v. Commerce Com., 322 Ill. 452, 461, 153 N. E. 648, 652 (1926). 


4 See Notes, 11 A. L. R. 252 (1921), 37 A. L. R. 1367 (1925), 95 A.L.R. 
556 (1935). 
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terminate bona fide disputes in its favor.*** Likewise, the question of 
monetary damages claimed by a patron for discontinuance of service is one 


for the courts and not for the Commission.?* 


Adjudication or Quasi Judicial Proceedings 


The Commission, being an administrative body, is not a court and 
possesses no judicial powers in the primary sense of the term.?** It does, 
however, exercise quasi judicial functions.’** In this connection it must be 
borne in mind that a hearing before the Commission is not of a partisan 
nature, with the Commission arrayed on one side against the utility on 
the other, but is an administrative investigation instituted for the purpose 
of ascertaining the relevant findings of fact. The Commission should act 
as an impartial fact-finding body and should not act on its own opinion 
but should base its determination only upon the record evidence in the 
case. In such proceedings it is not the representative of any of the parties 
before it.1®* 


Being merely an administrative fact-finding body, the Commission 
possesses no means of enforcing its orders or decisions by any processes of its 
own nor can it entertain a prosecution for an alleged violation of the Act 
or its orders.’®° Resort must be had to the courts to attain these ends, either 
by way of injunction or mandamus or the enforcement of the penalties 
provided for by the Act. Hence, the Commission is without authority to 
issue and enforce a so-called cease and desist order.?™ 


Should the Commission fail to determine the reasonableness of a rate 
or refuse to perform any statutory function, an interested party can bring 
mandamus proceedings to compel it to make the proper findings. The 
Commission may not merely reject a proffered rate without determining 
what the proper rate should be.?%” ‘ 


*Barry v. Commonwealth Edison Co., 374 Ill. 473, 477, 29 N. E.2d 1014, 1016 
(1940); Steele v. Clinton Electric Light & Power Co., 123 Conn. 180, 193 Atl. 613 
(1937); Ten Broek v. Miller, 240 Mich. 667, 216 N. W. 385 (1927); McEntee v. 
Kingston Water Co., 165 N. Y. 27, 58 N. E. 785 (1900). 

“ Barry v. Commonwealth Edison Co., see note 185 supra, at 477, 29 N. E.2d 
1016. 

47 People v. P. & P. U. Ry. Co., 273 Ill. 440, 113 N. E. 68 (1916). 

48 Farmers’ Elevator Co. v. Railway Co., 266 Ill. 567, 107 N. E. 841 (1915). 

1 Tjlinois Central R. R. Co. v. Commerce Com., 399 Ill. 67, 77 N. E.2d 180 
(1948) ; Fleming v. Illinois Commerce Com., 388 Ill. 138, 147, 57 N. E.2d 384, 390 
(1944); Inter-State Water Co. v. Danville, 379 Ill. 41, 51, 39 N. E.2d 356, 360 
(1942). 

1 Utilities Com. v. Okaw Val. Tel. Ass’n, 282 Ill. 336, 340, 118 N. E. 760, 761 
(1918). 

Ww Ibid. 

*2 Bell Telephone Co. v. Commerce Com., 306 Ill. 109, 112, 137 N. E. 449, 450 
(1922). 
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PROCESS OF ADJUDICATION 


Informal Proceedings 


Many matters coming before the Commission receive informal dis- 
position at the hands of the Commission. When complaints are received 
or if the Commission as a result of its own investigations deems remedial 
measures to be in order, it calls such derelictions to the attention of the 
offending utility, either by way of correspondence or by an invitation to 
appear for an informal conference with qualified staff members. At such 
a conference an attempt is made to arrive at an adjustment without the 
matter being placed on the formal hearing docket. 

Such informal procedure is recognized by the Rules of Practice adopted 
by the Commission, and complaints may be presented either in person or 
by letter, without prejudice to the right, subsequently, to file a formal 
complaint if the informal conference proves futile. At such conferences 
the merits are canvassed and corrective measures explored, and if a satis- 
factory adjustment can be effected, the matter is disposed of by an agreed 
order. 

Formal Proceedings 

In the case of formal proceedings instituted upon formal complaint 
or upon the Commission’s own motion, the requirements for notice, the 
requisite pleadings, and the designated procedure for the conduct of such 
hearings are prescribed in detail by the Illinois Public Utilities Act, sup- 
plemented by the Rules of Practice adopted by the Commission and, in 
particular instances, by the General Orders of the Commission. These 
prescribe the essential requisites for the preservation of constitutional rights, 
without which administrative action would lack validity. 

The Act requires ?®* that notice of the time and place of hearing and 
a copy of the complaint shall be served upon the complainant and upon 
the party complained of. The latter is directed to answer within a time 
specified by the Commission. When the hearing relates to rates or services 
within a municipality, the latter must be given not less than ten days’ 
notice, and the Commission is authorized by the Act to designate that 
notice shall be served on any other parties whom the Commission deems 
necessary. The methods and proof of service are specified in the Rules of 
Practice, promulgated by the Commission and by the General Orders. It 
would appear that compliance with such rules of service of notice are 
jurisdictional, at least where prescribed by statute, but if the point is not 
raised prior to appeal, the courts have held that it will not be deemed 
ground for reversal, at least where the question is raised by a party not 
affected thereby.1** To avoid such issue the Commission customarily 


4 ILL. REV. STAT., c. 111%, § 68 (1947). 
**C,B. &Q.R. R. Co. v. Commerce Com., 364 Ill. 213, 4 N. E.2d 96 (1936); 
Palmyra Co. v. Modesto Co., 336 Ill. 158, 167 N. E. 860 (1929). 
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requires proof by affidavit or acknowledgment of service upon all necessary 
parties to be filed with its secretary prior to setting a case for hearing, or at 
least not later than the first hearing date. 

Formal hearings are initiated by filing with the Commission a formal 
complaint by the aggrieved party, an application by a utility desiring to 
obtain the Commission’s authorization or approval of some transaction, 
or, in the case of proceedings instituted upon the Commission’s own 
motion, a citation. 

In the case of adversary proceedings, the complaint or citation should 
be sufficiently explicit to put the party complained of upon notice as to 
what will be considered at the hearing, and the evidence adduced should 
be limited to the issues made therein.'®* Neither direct damage nor pecuniary 
interest is required of the complainant.’*® Citations issued by the Commis- 
sion are ordinarily limited to instances of unsatisfactory service, for 
breaches of the Act or regulations of the Commission, or to the matter of 
alleged unreasonable or discriminatory rates. 

Applications by the utility for authorization of certain practices or 
transactions must specify the general scope of such proposed undertakings 
and, where the financial status of the utility is relevant, must be accom- 
panied by late balance sheets and earnings statements. Certain applications 
must meet the statutory requirement '% for verification by the president 
and secretary of the utility involved, and lacking this, it has been held that 
since the Commission’s authority is solely statutory, no jurisdiction lies 
to consider such application or to enter an order based thereon.’ 

In a case where more than one utility seeks the exercise of a right that 
may be granted only to one, priority in filing such applications is a factor 
for the Commission’s consideration but is not controlling, the primary 
consideration being the public interest.'®° 

While the Act and the Commission’s Rule of Practice contemplate 
the filing of specific answers to complaints and citations, this requirement 
perhaps is not sufficiently enforced with the result that the issues involved 
in a particular case are not adequately narrowed before hearing. 

Due process requires that the Commission’s hearings be open to the 
public, and that any party to be affected by the resultant order be given an 
opportunity to confront and cross-examine adversary witnesses and rebut 
testimony contrary to his position and be allowed an ultimate review by 
the courts with respect to the reasonableness and legality of any order issued 


67 C. R.R. Co. v. Illinois Commerce Com., 398 Ill. 19, 75 N. E.2d 23 (1947); 
Alton & So. R. R. Co. v. Commerce Com., 316 Ill. 625, 630, 147 N. E. 417, 419 


(1925). 
1% I7L. REV. STAT., c. 111%, § 68 (1947). 
Wid. 4 27. 


18 | ambdin v. Commerce Com., 352 Ill. 104, 108, 185 N. E. 221, 222 (1933). 
1 Motor Transit Co. v. Commerce Com., 383 Ill. 57, 48 N. E.2d 341 (1943); 
Chicago Bus Co. v. Chicago Stage Co., 287 Ill. 320, 122 N. E. 477 (1919). 
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or the jurisdiction of the Commission in the premises, and a determination 
of whether the order is based upon sufficient findings supported in turn by 
substantial record evidence.* 

However, factual findings by the Commission, a body qualified by 
experience and special study to weigh such facts, are not to be overturned 
by the courts merely because they might have reached a different conclusion 
upon the evidence adduced.?% . 

Such hearings are customarily entrusted to specially designated hear- 
ing officers, either assistant commissioners or examiners, although the 
commissioners themselves have authority to conduct them. If so designated 
by the Commission, other staff officials especially equipped to deal with 
the subject may be legally designated to hear cases, and this is customarily 
done in cases involving rates, financing, or technical issues.?° 

In citation proceedings staff officials of the Commission customarily 
present the evidence upon which the Commission has based its initiation of 
the cause, but the Commission in deciding the issues is to act in a non- 
partisan capacity as an impartial finder of facts and not as representative 
of any particular interest.?” 

All testimony must be given under oath, and the Commission is 
authorized to summon witnesses and to subpoena relevant documents, 
books, and papers. Failure to obey such summons or subpoena may, upon 


application by the Commission, be enforced by any circuit court of the 
state, either in term time or by a judge thereof in vacation.*° 

In matters of this kind where the Commission is acting 1n a quasi 
judicial capacity, all parties affected must be afforded an opportunity to 
attend the hearing in person or by attorney to cross-examine witnesses, to 
inspect documents offered in evidence, and to offer evidence in explanation 
or rebuttal.?” 


2 Illinois Commerce Com. v. N. Y. C. R. R. Co., 398 Ill. 11, 15, 75 N. E.2d 
411, 414 (1947); Fleming v. Illinois Commerce Com., 388 Ill. 138, 161, 57 N. E.2d 
384, 395 (1944); I. C. R. R. Co. v. Franklin County, 387 Ill. 301, 319, 56 N. E. 2d 
775, 783 (1944); Alton R. R. v. Ill. Commerce Com., 382 Ill. 478, 483, 48 N. E.2d 
381, 384 (1943); Commerce Com. v. Illinois Traction, 335 Ill. 247, 167 N. E. 38 
(1929). 

*1T.C. R. R. Co. v. Franklin County, see note 200 supra; Chicago v. Commerce 
Com., 356 Ill. 501, 190 N. E. 896 (1934). 

™ Commerce Com. v..C. C. C. @ St. L. Ry. Co., 320 I. 214, 150 N. E. 678 
(1926). 

*8 Illinois Central R. R. Co. v. Commerce Com., 399 Ill. 67, 77 N. E.2d 180 
(1948); Fleming v. Illinois Commerce Com., 388 Ill. 138, 147, 57 N. E.2d 384, 390 
(1944); Inter-State Water Co. v. Danville, 379 Ill. 41, 51, 39 N. E.2d 356, 360 
(1942). 

4 ILL. REV. STAT., c. 11198, §§ 65 and 66 (1947). 

25 C, 6 E. I. Ry. Co. v. Commerce Com., 341 Ill. 277, 285, 173 N. E. 380, 383 
(1930); Farmers’ Elevator Co. v. Railway Co., 266 Ill. 567, 572, 107 N. E. 841, 843 
(1915). 
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Nothing can be treated as evidence that is not introduced as such at 
the hearing. While the Commission *% is not bound by technical rules of 
evidence and in practice is liberal in admitting testimony, yet the funda- 
mental rules of evidence by which rights are asserted or defended in courts 
must be observed. However, the admission of incompetent evidence which 
is not harmful to the parties is not a ground for setting aside the Com- 
mission’s orders.?” 

While the courts have frequently set aside orders of the Commission 
for failure to admit proffered evidence, seldom has this been done where 
the Commission has admitted irrelevant or immaterial evidence. This has 
led the Commission, in practice, to admit almost any testimony offered, 
subject to objections, with the resultant prolongation of hearings and 
undue expansion of the record in even the simplest cases. 

Where similar issues are involved, the Commission frequently con- 
solidates cases for hearing, although it may enter separate orders or a single 
order in the consolidated case if it deems such action appropriate. Where 
a particular procedure is not specified by the Act, the general procedure 
followed in equity cases has been held to apply.*°% 

While the Commission can probably take judicial notice of such facts 
as might be recognized by courts (although there is no express statutory 
authority covering such a situation) ,*°° it cannot act upon information 
which it may have at hand or with which it has become acquainted in 
other proceedings unless such data is actually placed in record in the 
particular case and opportunity given affected parties to cross-examine with 
respect to the same and to offer rebuttal testimony. Nothing can be treated 
as evidence which is not introduced as such. Thus an order cannot be based 
in part upon ex parte investigations made by the Commission’s staff and 
not placed in evidence at the hearing **° nor:upon findings of fact contained 
in a prior order of the Commission or its predecessor which is not intro- 
duced in evidence "1 nor facts conceivably known by the Commission but 
not put in the record of the particular case.*** 

The Commission, being an administrative body, has continuing 
jurisdiction over its rules, regulations, and orders, but it does not follow 


6 17L. REV. STAT., c. 11198, § 64 (1947). 
27 C, & N. W. Ry. Co. v. Commerce Com., 326 Il. 625, 630, 158 N. E. 376, 379 
1927). 

' 28 Motor Transit Co. v. Commerce Com., 383 Ill. 57, 48 N. E.2d 341 (1943). 

2 Peoples Gas Light Co. v. Slattery, 373 Ill. 31, 69, 25 N. E. 2d 482, 501 
(1940). 

0 United States v. Abilene 6 So. Ry. Co., 265 U. S. 274, 288, 44 Sup. Ct. 565, 
569 (1924) ; Farmers’ Elevator Co. v. Railway Co., 266 Ill. 567, 572, 107 N. E. 841, 
844 (1915). 

21C. 6 E. I. Ry. Co. v. Commerce Com., 341 Ill. 277, 285, 173 N. E. 380, 383 
(1930); A. T. 8S. F. Ry. Co. v. Commerce Com., 335 Ill. 624, 635, 167 N. E. 831, 
837 (1929). 

212 Chicago Junction Case, 264 U. S. 258, 44 Sup. Ct. 317 (1924); Rockwell 
Lime Co. v. Commerce Com., 373 Ill. 309, 321, 26 N. E.2d 99, 106 (1940). 
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that it may alter or amend these at will. While it undoubtedly has power 
to correct minor mistakes without notice or hearing, it cannot make changes 
of substance or revoke or rescind such orders without giving the parties 
affected thereby an opportunity to be heard and can then only act upon 
the basis of evidence adduced of record, as in the instance of the original 
order. The Act expressly preserves these rights to interested parties.*4* As 
a basis for amending or rescinding an order, there must be evidence showing 
that the findings originally made were erroneous or that a change in factual 
conditions has subsequently occurred which justifies the amendment or 
rescission. 

The Act authorizes the Commission, where circumstances warrant, 
to make investigations and take summary action. Such action, of course, 
is subject to the test of reasonableness, and persons affected may apply for 
a hearing with respect to the order or regulation so issued.*!* It is doubtful 
if such summary action would be sustained by the courts over the protests 
of an interested party—except in circumstances of unquestionable emer- 
gency—in view of the constitutional rights of such parties to be heard 
prior to being bound by an administrative order. 

During the course of such formal hearings, the examiner or hearing 
offcer assigned to the case passes upon any procedural question that may 
arise or upon objections proffered to evidence submitted, with any party 
retaining the right to seek a further ruling thereon from the Commission 
itself, although in practice such objections are usually noted for later 
consideration by the Commission. At the conclusion of the hearing, the 
examiner prepares and submits to the Commission a report containing his 
recommended disposition of the matter. The ultimate decision, of course, 
rests solely with the Commission, whose members may accept or reject the 
examiner's recommendations. Upon timely request the Commission 
customarily, in a case of any importance, affords to the parties an oppor- 
tunity to present their contentions by way of oral arguments or written 
briefs. 

The Commission’s Rules of Practice permit any party, subject to the 
approval of the Commission, to submit suggested findings of fact and con- 
clusions of law for incorporation in any order entered. Official reporters, 
designated by the Commission, record all proceedings and testimony in 
connection with the formal hearings, and these, together with all exhibits 
and any orders entered, are certified as the record in the event an appeal is 
taken as provided by the Act. 

To be effective, any finding, order, or decision must receive the 
approval of a majority of all of the members of the Commission and not a 


™31ITL. REV. STAT., c. 11138, § 71 (1947); Black Hawk Tr. Co. v. Commerce 
Com., 398 Ill. 542, 76 N. E.2d 478 (1948); Business Men’s Ass’n v. Commerce Com., 
337 Ill. 149, 158, 168 N. E. 890, 893 (1929). 

“4 ILL, REV. STAT., c. 11155, § 69 (1947). 
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mere majority of a quorum. For example, where three of the then seven 
members of the Commission voted to allow a rehearing, one member being 
present but refusing to vote and three members being absent, it was held 
that the grant of the rehearing failed to carry, although there was a‘quorum 
present and a majority of those present voted in the affirmative.**® 

The Act requires the Commission at the conclusion of a hearing to 
‘make and render findings concerning the subject matter and facts inquired 
into and enter its order based thereon.” **° Originally the Supreme Court 
vacillated as to whether this provision required formal findings as the basis 
of a valid order, but it is now firmly settled that such findings are a 
prerequisite to a valid order, and most reversals of Commission’s orders 
by the courts have been grounded upon defective or insufficient findings.**” 

This insistence upon formal findings does not require, of course, a 
recital or summary of the evidentiary facts adduced of record but only 
findings of the ultimate facts. Hence it does not follow that because record 
evidence was not commented upon in an order that such evidence was not 
considered by the Commission.*?* 

In the course of the years fairly definitive fundamentals with respect to 
the adequacy of Commission findings have emerged from the decisions of 
our Supreme Court. The Commission must make specific findings as to the 
principal issues involved, although these need not necessarily be expressed 
in terms customarily employed by the courts so long as they are clearly and 
definitely findings of fact.74® Lacking these, the order is ineffective.?*° 

Such 4indings must be specific findings of fact. They cannot be mere 
conclusions of the Commission, such as a declaration that public conveni- 
ence and necessity require the particular action authorized or that certain 
facilities are inadequate or insufficient.?** 

; 


28 Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 67, 167 N. E. 840, 847 
(1929). 

76 I1L. REV. STAT., c. 111%, § 69 (1947). 

"7 Note, The Illinois Commerce Commission: Findings of Fact and Scope of Review, 
31 ILL. L. REV. 757 (1937). 

218 A. T.&S. F. Ry. Co. v. Commerce Com., 335 Ill. 70, 95, 166 N. E. 466, 475 
(1929). 

21° Meeker & Co. v. Lehigh Valley R. R., 236 U. S. 412, 35 Sup. Ct. 328 (1915); 
Illinois Commerce Com. v. N. Y. C. R. R. Co., 398 Ill. 11, 15, 75 N. E.2d 411, 414 
(1947) ; Lowden v. Illinois Commerce Com., 376 Ill. 225, 230, 33 N. E.2d 430, 434 
(1941); C. & E. I. Ry. Co. v. Commerce Com., 341 Ill. 277, 279, 173 N. E. 380, 
381 (1930). 

2 People’s Fruit Ass’n v. Commerce Com., 351 Ill. 329, 332, 184 N. E. 615, 
616 (1933); Brotherhood L. F .6 E. v. N. Y. C. R. R. Co., 339 Ill. 201, 171 N. E. 
148 (1930); Business Men’s Ass’n v. Commerce Com., 337 Ill. 149, 168 N. E. 890 
(1929); Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 167 N. E. 840 (1933). 

= Yowell v. C. C. C. @ St. L. Ry. Co., 360 Ill. 272, 195 N. E. 667 (1935); 
People’s Fruit Ass’n v. Commerce Com., see note 220 supra; C. R. I. @ P. Ry. Co. v. 
Commerce Com., 346 Ill. 412, 179 N. E. 126 (1931); Brotherhood L. F. & E., see 
note 220 supra, at 209, 171 N. E. at 151; Chicago Rys. Co. v. Commerce Com., see note 
220 supra. 
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The findings in an order must also be consistent with the proof 
adduced and with the issues set forth by the pleadings, even though the 
order entered be merely negative in character.**? Findings may not be in 
the alternative,?** and they must be based on evidence as to current condi- 
tions as shown by the record and not upon findings made by the Com- 
mission in prior proceedings, even involving the same general subject 
matter.*** 

A lack of specific findings cannot be supplied upon appeal by implica- 
tions from the record. Express findings are indispensable to the validity 
of an order.2?> Nor can the court upon review enter upon a new and 
substantive consideration of the record to determine whether it contains 
facts which, if they had been found by the Commission, would have 
sustained its decision. The Commission, not the court, is the fact-finding 
body.?*6 

The requirement for specific findings is not only necessary to avoid 
the charge of an unconstitutional delegation of power to an administrative 
body, but also is necessary to permit intelligent review of the Commission’s 
action by. the courts. Hence the findings of the order must be sufficiently 
explicit for this purpose.?? 

The findings must in turn be supported by substantial record evidence. 
The Illinois Supreme Court has, at times, said that it would reverse the 
Commission’s orders where the findings are against the manifest weight of 
the evidence and, at other times, that it would reverse where the findings 
are without substantial basis in the evidence, apparently using the two 
standards interchangeably although the latter standard would not seem 
to require any weighing of the evidence.?** Certainly a valid finding must 
be based upon evidence having a rational probative force. There must be 
more than a mere scintilla of proof for its support.**® Substantial evidence 
in the case of administrative orders has been defined as “‘more than a mere 


2 People’s Fruit Ass’n v. Commerce Com., see note 220 supra. 

28 Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 167 N. E. 840 (1929). 

4 Public Util. Com. v. C. 8 N. W. Ry. Co., 286 Ill. 53, 121 N. E. 260 (1918). 

=5 Rockwell Lime Co. v. Commerce Com., 373 Ill. 309, 323, 26 N. E.2d 99, 107 
(1940). 

28 Illinois Commerce Com. v. N. Y. C. R. R. Co., 398 Ill. 11, 16, 75 N. E.2d 
411, 414 (1947); Brotherhood L. F. &6 E. v. N. Y. C. R. R. Co., 339 Ill. 201, 207, 
171 N. E. 148, 150 (1930). 

7 Illinois Commerce Com. v. N. Y. C. R. R. Co., see note 226 supra, at 15, 75 
N. E.2d at 414; A. T. 8 S. F. Ry. Co. v. Commerce Com., 397 Ill. 406, 74 N. E.2d 
885 (1947); Fleming v. Illinois Commerce Com., 388 Ill. 138, 57 N. E.2d 384, 393 
(1944) ;Rockwell Lime Co. v. Commerce Com., 373 Ill. 309, 322, 26 N. E.2d 99, 
106 (1940); C.& E.I. Ry. Co. v. Commerce Com., 341 Ill. 277, 279, 173 N. E. 380, 
381 (1930). 

*8 See cases collected in Note, 31 ILL. L. REV. 230, 238 (1936). 

= A. T. &S.F. Ry. Co. v. Commerce Com., 335 Ill. 624, 629, 167 N. E. 831, 
833 (1929); Chicago Bus Co. v. Chicago Stage Co., 287 Ill. 320, 329, 122 N. E. 477, 
481 (1919). 
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scintilla.’’ It means ‘‘such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.”’ ?*° 

A further test to which orders are subjected is whether they are 
reasonable, legal, and within the jurisdiction and scope of the Commission’s 
authority. While there is a presumption of their validity in this respect, 
it is a rebuttable presumption. Although the burden rests upon the party 
challenging an order upon this ground, the courts on appeal will look 
askance at any arbitrary or unreasonable feature of such order.”** The 
Commission has no arbitrary powers and so, although a court may not set 
aside its orders merely because in the opinion of the court the order is 
unwise or inexpedient,?* it will do so if it finds that the order is unreason- 
able in the light of the record.?*? 

On the other hand, all doubts as to the propriety of the exercise of 
its statutory powers must be resolved in favor of the Commission, and 
where facts are controverted and the decision depends upon the credit to 
be given conflicting testimony, the court gives great weight to the Com- 
mission’s determinations and findings and will not disturb them on review 
where there is evidence of substance to give them reasonable support.**4 


Review Within the Commission 


Within thirty days after the service of any order or regulation of the 
Commission, any party to the proceeding has a right to petition for a 
rehearing with respect to the matter decided. The filing of such petition 
is a prerequisite to any appeal from such order or regulation **° and is a 
salutary provision aimed at affording the Commission an opportunity to 
again consider the effect and desirability of its action, the sufficiency of its 
findings, and the evidentiary support therefor. —The Commission is allowed 
twenty days after receipt of such petition to,grant or deny such application, 
and failure to act timely thereon is equivalent, for purposes of appeal, to 
a denial. A petition for rehearing must set out all the errors complained 
of and strictly limits the scope of any court review to those specified.?*° 
Only one petition for rehearing may be filed by the parties, but the Com- 
mission itself has occasionally granted additional rehearings upon its own 


2 Edison Co. v. Labor Board, 305 U.S. 197, 229, 59 Sup. Ct. 206, 217 (1938). 

331 Chicago Bus Co. v. Chicago Stage Co., 287 Ill. 320, 329, 122 N. E. 477, 481 
(1919); Public Utility Com. v. C. 6 W. T. Ry., 275 Ill. 555, 571, 114 N. E. 325, 330 
(1916). 

732 Commerce Com. v. C. & E. I. Ry. Co., 332 Ill. 243, 163 N. E. 664 (1928). 

8 Chicago Rys. Co. v. Commerce Com., 336 Ill. 51, 167 N. E. 840 (1929); 
Sidney v. Wabash Ry. Co., 333 Ill. 126, 164 N. E. 201 (1928); West. Sub. Trans. Co. 
v. C. @ W. T. Ry. Co., 309 Ill. 87, 140 N. E. 56 (1923). 

4 County of St. Clair v. Penn. R. R. Co., 342 Ill. 646, 174 N. E. 852 (1931); 
Commerce Com. v. C. @ E. I. Ry. Co., 332 Ill. 243, 163 N. E. 664 (1928) ; Commerce 
Com. v. C. C. C. & St. L. Ry. Co., 309 Ill. 165, 140 N. E. 868 (1923). 

25 ILL. REV. STAT., c. 111%, § 71 (1947). 
* Thid. 
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motion in cases of importance. Where no petition for rehearing is filed 
and no appeal taken, the parties are deemed to have waived any right to 
review by a court. The validity of an order or regulation cannot be 
questioned collaterally in any action for penalties or for the enforcement 
of the same.?97 

No one not a party to a proceeding can reopen it upon a petition for 
rehearing.*** If an unconditional rehearing is granted, the whole case is 
reopened and is to be considered as though no order had been entered.**° 
Additional evidence may be received by the Commission, and at the close of 
the rehearing it may enter the same order as before or an order of an 
amended or different character. 

The law governing judicial appeals from orders of the Commission 
and the proceedings and legal tests applicable thereto are not peculiar to 
cases involving review of the Illinois Commerce Commission but are 
common to administrative appeals in general and will not be considered 
here. Review can be had only by way of statutory appeal provided for 
in the Act except where constitutional guaranties are violated.**° Such an 
appeal, being a special statutory proceeding, is not governed by the Illinois 
Civil Practice Act.?* 


ENFORCEMENT OF ORDERS OF THE COMMISSION 


Since the Commission possesses only such powers as are conferred by 
the statute, its orders can be enforced only in the manner provided therein. 
There is no provision for the self-execution of orders. On the contrary 
the Act provides for enforcement in the courts upon application of the 
Commission by way of mandamus or injunction proceedings or proceedings 
to enforce the statutory penalties for violations. If a utility disobeys an 
order of the Commission or fails to comply with the conditions imposed 
thereon, it is the duty of the Commission to institute court proceedings 
to prevent further violation.**? For example, if the Commission finds that 
a utility is operating in violation of the Act or orders of the Commission, 
it may request the Attorney General, as the legal representative of the 


* ILL. REV. STAT., c. 111%, § 72 (1947). 

8 Wilcox Transpor. Co. v. Commerce Com., 328 Ill. 455, 459, 159 N. E. 788, 
789 (1928). 

* Utilities Com. v. P. C. C. & St. L. R. R. Co., 290 Ill. 580, 584, 125 N. E. 
495, 497 (1919). 

* Peoples Gas Light Co. v. Slattery, 373 Ill. 31, 25 N. E.2d 482 (1940). 

“aT, P. 6 W.R. R. v. Illinois Commerce Com., 375 Ill. 35, 31 N. E.2d 293 
(1940). 

“ILL. REV. STAT., c. 111%, §§ 79, 82, and 83 (1947); Chicago Rys. Co. v. 
Illinois Commerce Commission, 277 Fed. 970, 976 (N. D. Ill. 1922); Suburban Lines, 
Inc., v. Gold Star Lines, 397 Ill. 155, 164, 73 N. E.2d 407, 411 (1947); Utilities Com. 
v. Okaw Val. Tel. Ass’n, 282 Ill. 336, 340, 118 N. E. 760, 761 (1918); Public 
Utility Com. v. Railroad Co., 267 Ill. 93, 95, 107 N. E. 774, 775 (1915). 
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Commission, to file a suit to enjoin such violations, and the fact that the 
utility has an appeal pending from the order in question is inconsequential. 
The provision for exclusive jurisdiction in the court first entertaining 
jurisdiction of such appeal is no bar to such enforcement proceedings.?** 

It is customary, though not essential, for the Commission to hold a 
hearing with respect to the alleged violation, causing the utility to show 
cause why it should not be held in violation of the Act, an order, or regula- 
tion, and upon the basis of such hearing, institute such court proceedings 
as may appear to be required.*** 

Individuals or other utilities suffering injury from the failure of a 
utility to conform to an order of the Commission likewise may seek relief 
in the courts. Enforcement of its orders by the Commission, or the enforce- 
ment of the penalty provisions of the Act, does not exclude persons or 
corporations injured from suing to recover for damages or losses sustained 
by them and, in proper cases, recover not only actual damages but also 
punitive damages and reasonable attorneys’ fees.*° All remedies provided 
for by the Act are cumulative and can proceed concurrently.7** In addition 
to obtaining monetary relief, such injured parties may obtain injunctive 
relief on their own behalf.?4" 

Where patrons are damaged because of unreasonable or discriminatory 
rates, damages may be recovered in suits at law for reparations. However, 
such suits will not be entertained until the Commission, after hearing, 
has determined that the rate complained of is unreasonable or discrimina- 
tory and what amount should be recoverable in reparations.*** The pro- 
visions of the Act as to the collection of reparations are exclusive. 


PROPOSED LEGISLATION 


There have recently been proposals looking toward a general revision 
of the Illinois Public Utilities Law, not only of a procedural nature, but 
also providing for a change in the fundamental character of the Commis- 
sion as an administrative body. The contention is frequently advanced 
that the combination in a single body of the powers of investigation, 


*8 People v. Dohrn Transfer Co., 363 Ill. 232, 235, 2 N. E.2d 89, 90 (1936). 
“1,C. R. R. Co. v. Illinois Commerce Com., 398 Ill. 19, 25, 75 N. E.2d 23, 26 


(1947). 
“6 ILL. REV. STAT., c. 11198, § 77 (1947). 
id. $ 78. ‘ 


*7 Springfield Gas Co. v. Springfield, 292 Ill. 236, 126 N. E. 739 (1920); South 
Suburban Motor Coach Co. v. Levin, 269 Ill. App. 323 (1st Dist. 1933); D. U. @ C. 
Ry. Co. v. Clark Truck Co., 231 Ill. App. 339 (3rd Dist. 1923). 

“8 ILL. REV. STAT., c. 111%, § 76 (1947); Consumers Coffee Stores v. Com- 
merce Com., 348 Ill. 615, 619, 181 N. E. 411, 413 (1932); Terminal R. R. Ass’n v. 
Utilities Com., 304 Ill. 312, 317, 136 N. E. 797, 799 (1922); Public Utilities Com. 
v. C. 86 W. T. Rys., 275 Ill. 555, 566, 114 N. E. 325, 329 (1916); Medusa Portland 
Cement Co. v. Illinois Cent. R. R. Co., 287 Ill. App. 549, 562, 5 N. E.2d 782, 788 (1st 
Dist. 1936). 
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prosecution, and determination, as now lodged in the Commission, violate 
the long-accepted theorem that no man should sit in judgment of his own 
case. 

It has been suggested that this anomalous situation should be obviated 
either by a separation of these functions within the Commission itself or 
by the creation of a Department of Public Utilities in the executive branch 
of the state government charged with the investigation of utilities and their 
prosecution for violations of the Act or orders of the Commission, leaving 
the Commission itself to act largely as the body having power to hear and 
decide such matters. 

The latter arrangement is preferred in a draft for such proposed 
legislation drawn up by a committee of the Chicago Bar Association.**® 
This legislation contemplates the adoption of a proposed new Public 
Utilities Act and an amendment to ‘““The Civil Administrative Code of 
Illinois.’’ By the latter a new Department of Public Utilities would be 
created, headed by a director of public utilities, with an assistant director, 
and chiefs of accounts and finance, engineering, rates and tariffs, and 
service, respectively. The Department of Public Utilities with negligible 
exceptions would be charged with the enforcement of all laws relating to 
public utilities, with the inspection, investigation, and supervision of 
public utilities, their financial conditions, securities, rates, services, and 
operational rights. It would be further charged with the duty, on behalf 
of the public, of initiating and intervening in all proceedings before the 
Commission and in all actions for judicial review of Commission action. 
The Department could report infractions, civil or criminal, to the Attorney 
General for appropriate legal action and recommend the enactment of 
desirable legislation. 

Under the proposed new Public Utilities Act, the Commission itself 
would consist of five members, with minority party representation, who 
would be appointed for ten year terms and would serve staggered terms. 

The Commission would consist primarily of examiners, much of its 
present supervisory and investigatory duties being taken over by the pro- 
posed new department. The Commission would not institute proceedings 
—this would be the province of the department—although it would enter- 
tain proceedings brought by way of application or complaint by interested 
parties. 

Extensive substantive changes are proposed with respect to rates and 
security issues. The new Act would provide that the Commission could not 
suspend new rate schedules upon its own motion as at present but could do 
so only where it finds upon affidavit and counteraffidavit that there is good 
cause to believe that the rates proposed are unreasonable or discriminatory. 
In such event the rates would go into effect, and the excess, as found by 


*° See Hamilton, A Proposed Public Utilities Act, 32 ILL. B. J. 226 (1944). 
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the Commission, would be impounded during the hearing period, after 
the manner provided for in the Uniform Public Utilities Act drafted 
by the National Conference of Commissioners on Uniform State Laws. 

The hardship inflicted by the present Act upon innocent purchasers 
by the provision invalidating securities issued by a public utility without 
prior Commission approval would be alleviated, and instead any issuer of 
such unauthorized securities would be subjected to a penalty equal to ten 
percent of the issue. This is in accord with the philosophy of the Uniform 
Negotiable Instruments Law. The Commission would retain substantially 
the same regulatory powers as at present. 

It is urged by opponents of the proposed legislation, not without some 
reason, that with respect to rate fixing it attempts to codify the so-called 
Smyth v. Ames °° requirement of a reasonable return upon the fair value of 
the property used and useful, at a time when this standard has apparently 
been rejected by the United States Supreme Court as outmoded and 
impractical of application.?** Opposition is further directed against the 
basic plan proposed, which would deprive the Commission of the services 
of its advisory and technical staffs and which it is contended would leave 
the Commission, regardless of its name, merely a specialized court. 

The proposed legislation contains admirable features and obviates 
many of the criticized features of present administrative regulation. Against 
this improvement must be set the loss of a large body of judicial decisions 
interpreting and clarifying the present Act, and the present scheme of utility 
regulation. 


* 169 U. S. 466, 18 Sup. Ct. 418 (1898). 
*1 Power Comm’n v. Pipeline Co., 315 U. S. 575, 62 Sup. Ct. 736 (1942); 
Power Comm'n v. Hope Gas Co., 320 U.S. 591, 64 Sup. Ct. 281 (1944). 
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THE INDUSTRIAL COMMISSION 
OF ILLINOIS 


BY THOMAS C. ANGERSTEIN * 


HISTORICAL BACKGROUND OF COMPENSATION 
ADMINISTRATION 


PRIOR TO THE ENACTMENT of workmen’s compensation acts, the 
rights and liabilities of employer and employee were governed by the com- 
mon law?! except as it had been modified, changed, or repealed by later 
judicial decisions or express statutory enactment. The system of rights, 
liabilities, remedies, and procedure applicable to accidental injuries or 
death of employees arising out of and in the course of the employment was 
known as the old common law system. 

The right of action at common law by an employee against his 
employer for damages resulting from accidental injuries was an action in 
tort based upon an alleged wrongful or negligent act of the employer in 
violation of some recognized common law duty of an employer to his 
employee. The action was subject to such common law defenses as assumed 
risk, the fellow servant doctrine, and contributory negligence of the 
employee. This right of action by an employee was personal, abated with 
the death of either party, and did not survive to the deceased’s estate or his 
personal representative. 

There was no common law right of action for death of an employee. 
However, in Illinois by an act approved February 12, 1853, where the 
death of an employee resulted from accidental injuries, a right of action 
could be maintained in the name of the personal representative for the 
exclusive benefit of the widow and next of kin. Later—in 1872—by 
statutory enactment ? it was provided that where the death of the employee 
resulted from some cause other than the accidental injury, the right of 


*THOMAS C. ANGERSTEIN. LL.B. 1910, University of Illinois; 
member of the firm of Angerstein and Angerstein, Chicago, Illinois; 
author of The Employer and the Workmen’s Compensation Act of 
Illinois (Chicago: The Chicago Law Printing Co., 1930 ed. and 
1935, 1937, and 1939 supps.). 


1 The common law of England prior to the fourth year of James the First, which 
began on March 24, 1606, was adopted as the common law of Illinois by an Act of 
March 5, 1874, ILL. REV. STAT., c. 28, § 1 (1947). 

2Ill. Laws 1871-72, p. 77, ILL. REV. STAT., c. 3, § 494 (1947); Ill. Laws 
1853, p. 97, ILL. REV. STAT., c. 70, § 1 (1947); Wilcox v. Bierd, 330 Ill. 571, 162 
N. E. 170 (1928); Holton v. Daly, Admx., 106 Ill. 131 (1882). 
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action of the employee for damages sustained prior to his death survived to 
his personal representative. However, where death was due to the acci- 
dental injury, the personal representative could not maintain an action for 
such damages and also for the death.’ 

There had been federal statutory modifications by the Federal 
Employers’ Liability Act* and The Jones Act® relative to accidental 
injuries or death of employees in employment subject to federal jurisdiction, 
railroads engaged in interstate commerce, and those engaged in the maritime 
industry on navigable waters of the United States. These acts retained 
actions at law for damages based upon negligence but modified or abrogated 
the common law defenses of the employer. There also had been various 
modifications by statutory enactments in several states. Such statutory 
enactments modifying or abrogating the employer’s common law defenses 
in actions at law for damages may be said to have paved the way for 
workmen’s compensation legislation in Illinois and in all of the states, 
although the Federal Employers’ Liability Act and The Jones Act remain 
in force and have not been replaced with workmen’s compensation 
legislation. 

Early compensation acts were made elective so that the employer might 
decide to operate under a compensation act and thereby be relieved of all 
common law or other statutory liabilities; if he did not so elect, the 
employer became subject to actions for damages with common law defenses 
abrogated. The election was offered as an inducement to operate under 
such acts and also to avoid questions of constitutionality. In response to 
such questions, it could be pointed out that the employer elected to operate 
under the act and to make that act part of the contract of employment. 
Later acts were made compulsory for employers and employees engaged in 
designated hazardous employment, and such acts were considered to be a 
proper exercise of the police power of the state. 

However, prior to the time of the enactment of the workmen’s com- 
pensation acts, all proceedings for damages for accidental injuries or deaths 
arising out of and in the course of employment had been judicial proceed- 
ings in courts of law. There also were long-established rules of evidence 
and procedure applicable to such actions, and these rules of evidence and 
procedure as followed by the courts of Illinois, as will appear later, are 
binding on the Industrial Commission of this state, except only as they 
may have been modified or abrogated by express provisions of the Work- 
men’s Compensation Act. In any event, such established rules of evidence 
and procedure may not be modified, changed, or repealed by any rule or 
action of the Industrial Commission. 


5 Susemiehl v. Red River Lumber Co., 376 Ill. 138, 33 N. E. 2d 211 (1941). 
*35 STAT. 65 (1908), 45 U.S.C. A., c. 2, §§ 51-59 (1943). 
541 STAT. 1007 (1920), 46 U.S.C. A., c. 18, § 688 (1944). 
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BACKGROUND FOR ADMINISTRATION OF THE 
WORKMEN'S OCCUPATIONAL 
DISEASES ACT 


There was an entirely different situation with reference to disability 
or death due to occupational disease. —The common law of England had 
never recognized a right of action for injury or death of an employee due 
to occupational disease.® 

In Illinois there had never been a decision of the Supreme Court 
sustaining a judgment for damages for alleged occupational disease, and 
there had not been any legislative repeal of the common law with respect 
to such disease. The earliest attempts of the Illinois legislature to modify 
or repeal the common law rule and to prescribe statutory duties of the 
employer with reference to injuries to the health resulting from occupa- 
tional disease were the enactment of the Occupational Diseases Act of 1911 
and Sections 12 and 13 of the Health, Safety, and Comfort Act. Later 
there was an amendment to Section 15 of the Occupational Diseases Act 
of 1911, effective July 1, 1923, whereby Section 15(a) provided an 
action at law for damages for injury to the health or for the death of an 
employee caused by any wilful violation by the employer of the provisions 
of Section 1 of the Act or by the wilful failure to comply with any of its 
provisions. Such statutory provisions were later held to be unconstitu- 
tional.? Section 15(b), by such amendment, in effect made disabilities or 
deaths of employees occurring in employments within Section 2 subject to 
provisions of the Workmen’s Compensation Act and subject to adminis- 
tration by the Industrial Commission. That amendment was held to be 
constitutional and was administered by the Industrial Commission until 
repealed by the Workmen’s Occupational Diseases Act, which became 
effective October 1, 1936. A somewhat similar amendment, effective in 
1921, had been held to be unconstitutional.® 

In McCreery v. Ltbby-Owens-Ford Glass Co.,° it was held that there 
was no common law right of action in Illinois for occupational diseases or 
injuries to the health, which holding was material in later consideration of 
the administration of the Health and Safety Act by the Industrial Com- 


* Innes or Grant v. G. & G. Kynoch, [1919] A. C. 765, 773; Thomas C. Anger- 
stein, Legal Aspects of Occupational Disease, 18 ROCKY MT. L. REV. 240-278 (1945-46). 

7 Boshuizen v. Thompson & Taylor Co., 360 Ill. 160, 195 N. E. 625 (1935); 
Parks v. Libby-Owens-Ford Glass Co., 360 Ill. 130, 195 N. E. 616 (1935); THOMAS 
C. ANGERSTEIN, THE EMPLOYER AND THE WORKMEN’S COMPENSATION ACT OF 
ILLINOIS, c. IV, p. 124 (supp. 1935). 

® Zurich Accident Ins. Co. v. Industrial Com., 331 Ill. 576, 163 N. E. 466 
(1928); Kelley v. St. Louis Smelting Co., 307 Ill. 367, 138 N. E. 618 (1923). 

® 363 Ill. 321, 2 N. E.2d 290 (1936) ; ANGERSTEIN, THE EMPLOYER AND THE 
WORKMEN'S COMPENSATION ACT OF ILLINOIS, c. IV, p. 35 (supp. 1937). 
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mission and of liability for damages under Section 3 of the Workmen's 
Occupational Diseases Act. The federal courts in Illinois followed the 
rule announced by the Supreme Court of IIlinois.'° 


NEED FOR ADMINISTRATION BY INDUSTRIAL 
COMMISSION 


Before considering the legislative background of the Industrial Com- 
mission of Illinois as an administrative body and the general scope of its 
powers, functions, and duties under the various statutes made subject to 
its administration, it is necessary to discuss essential reasons for its creation. 

Workmen’s compensation acts were designed and intended as a substi- 
tute for all previous common law and statutory liabilities of employers and 
for all existing rights and remedies of employees for accidental injuries or 
death arising out of and in the course of employment. There was to be 
substituted an entirely new system of rights, remedies, and procedure for 
the old common law system. The word “‘accident’’ and the words “‘acci- 
dental injury or death”’ as used in the acts were intended to include every 
injury suffered in the course of employment for which there was an existing 
right of action at the time of the enactment." 

The principle of workmen’s compensation originally was of German 
origin and was an evolution of the thoughts and purposes of the philoso- 
phers, economists, and statesmen of that nation. Germany had also 
developed sickness, old age, and invalid compensation, which with work- 
men’s compensation had been in operation there for some thirty years 
before the British Compensation Act—patterned after the German law— 
was enacted.!* There had been investigations by many special commissions 
in this country—in Illinois and in other states—of reported evils of the 
old system which compensation acts were designed and intended to 
eliminate.** 

Some of the evils of the old common law system were: failure of 
injured employees in many instances to secure prompt medical attention 
and payment of needed money during disability, delays and uncertainties 
of litigation, and ill-will and hatreds oftentimes occasioned by litigation. 
Compensation acts were designed and intended to provide prompt medical 


2° Gestauts v. American Manganese Steel Company, 87 F.2d 1005 -(C. C. A. 7th 
1937) ; McGuire v. Sherwin-Williams Co., 87 F:2d 112 (C. C. A. 7th 1937). 

4 Arquin v. Industrial Com., 349 Ill. 220, 181 N. E. 613 (1932) ; Peru Plow Co. 
v. Industrial Com., 311 Ill. 216, 142 N. E. 546 (1924); Labanoski v. Hoyt Metal Co., 
292 Ill. 218, 126 N. E. 548 (1920); M. @ H. Zinc Co. v. Industrial Board, 284 IIl. 
378, 120 N. E. 249 (1918). 

2 BoYD, WORKMEN’S COMPENSATION (1913); FOURTH SPECIAL REPORT OF 
COMMISSIONER OF LABOR OF THE UNITED STATES (1893); ZACHER, GUIDE TO THE 
WORKMEN'S INSURANCE OF THE GERMAN EMPIRE (1904). 

18 1 BOYD, op. cit. supra note 12, c. II, at 15; ANGERSTEIN, THE EMPLOYER AND 
THE WORKMEN’S COMPENSATION ACT OF ILLINOIS 1-17 (1930). 
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attention during disability due to accidental injuries and prompt compen- 
sation payments during the period of such disability. In addition, their 
purpose was to furnish definitely determinable amounts for temporary 
total incapacity for work, specific loss by amputation or by permanent 
loss of use of members of the body, permanent total or partial disabilities, 
and the death of the employee. It was contemplated that all questions as to 
compensation generally would be determined largely by employers and 
employees, subject to the supervision of the Industrial Commission, and it 
was only as to questions not determined by agreement of the parties that 
provisions were made for determination by the Commission. 

In view of this substitution of an entirely new system of rights, 
remedies, and procedure and the intended and hoped-for elimination of the 
old evils, and in further view of legislative intentions, it may be stated 
that the Industrial Commission was created as a statutory administrative 
body for the sole purpose of administering the Act, to operate with only 
such authority, jurisdiction, powers, and duties as were provided in the 
Act by the General Assembly. 


LEGISLATIVE BACKGROUND OF THE INDUSTRIAL 
COMMISSION AND ACTS DESIGNATED FOR 
Its ADMINISTRATION 


The Act of 1912 %4 

The first Workmen’s Compensation Act in Illinois, approved June 
10, 1911, in force May 1, 1912, and generally referred to as the Act of 
1912, did not create an industrial board or commission; instead, it pro- 
vided for the arbitration of questions of law or fact by a board of arbi- 
trators to be composed of three members, one of whom was to be selected 
by the employer, one by the employee, and the third by a judge of the 
county court or other court of competent jurisdiction in the county where 
the injured employee resided or worked at the time of injury. There was 
also provided a right of appeal from decisions of the arbitrators by either 
party upon petition to the circuit court of such county or to the court 
which had appointed the third arbitrator, and on appeal the questions in 
dispute were tried de novo with a right to trial by jury. 


The Act of 1913 
The Workmen’s Compensation Act, effective July 1, 1913, and 
referred to as the Act of 1913, repealed the Act of 1912 and created an 
Industrial Board of three members to be appointed by the governor with 
the advice and consent of the senate. It was provided that one of the mem- 


4 TI], Laws 1911, pp. 315-326. 
* Ill. Laws 1913, p. 335. 























241 





Summer] INDUSTRIAL COMMISSION 
bers should be a citizen representative of the employing class, one repre- 
sentative of the employed class, and one not identified with either class. 
The latter was to be designated chairman. The term of office was six 
years, except that on the original Board the members were to be appointed 
for two, four, and six years respectively and no more than two were to be 
members of the same political party. 

By later amendment to Section 13 of the Act, effective July 1, 1915, 
it was provided: 


““The term of office of members of the board shall be six years, 
expiring on January 31st of the odd years, except that when first 
constituted one member shall be appointed for two years, one for 
four years, and one for six years. Thereafter one member shall be 
appointed every second year for a full term of six years, not more than 
two members of the board shall belong to the same political party.” 


By still later amendment to Section 13, effective July 1, 1917, there 
was created an Industrial Board consisting of five members, two representa- 
tive of the employing class, two of the employed class, and one not identi- 
fied with either class. The latter was to serve as chairman. It also was 
provided, in substance, that when the Civil Administrative Code of Illinois 
became effective, there should vest in the Industrial Commission all the 
powers, etc., vested in the Industrial Board by the Workmen’s Compensa- 
tion Act, and these particular statutory provisions have remained un- 
changed to the present time. 

Thus, unfortunately, the original statutory provisions designed to 
safeguard the Industrial Commission from party politics, to prevent change 
of the entire membership with every change in state administration, and 
to insure at all times a partially continuing membership with a number of 
years’ experience in the administration of the Act—obviously a funda- 
mental essential in administering the Act in accordance with its basic 
intents and purposes—were removed from the Workmen’s Compensation 
Act of Illinois. It is generally agreed among those most familiar with the 
subject matter that a certain amount of experience for arbitrators and for 
commissioners is a necessary factor in the successful administration of the 
Workmen’s Compensation and the Workmen’s Occupational Diseases Acts 
in accordance with the purpose and intent of those acts and to the best 
interests of employees, employers, and the public. This, of course, would 
require that the entire membership of the Commission and the arbitration 
staff be freed from the threat of unrestricted change at any given time and 
protected from becoming patronage pawns in the game of politics. 


The Civil Administrative Code of Illinois ** 


The Industrial Commission as it presently exists was created by The - 
Civil Administrative Code of Illinois, effective July 1, 1917. The general 


© T11, Laws 1917, p. 2, ILL. REV. STAT., c. 127, § 1 et seg. (1947). 
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rights, powers, and duties of the Industrial Commission, and the laws to 
be administered by it are outlined and designated in the Code. 

The Industrial Commission has the duty of administering the 
Workmen’s Compensation Act, the Arbitration and Conciliation Act, the 
Health and Safety Act,?? and the Workmen’s Occupational Diseases Act, 
as such acts are now effective, and all of the future amendments thereto 
and modifications thereof, if any. 

The jurisdiction, powers, and duties of the Industrial Commission 
under the Workmen’s Compensation Act, as now effective, are essentially 
the same as those provided in the Workmen’s Occupational Diseases Act, 
a homologous act. However, there is one interesting difference in the 
respective purviews of the two acts. By amendments to Section 5 of the 
Workmen’s Compensation Act, effective July 1, 1925, the provisions of 
such Act were made extraterritorial, that is, to apply to accidental injury 
or death occurring without the state in cases where the contract of employ- 
ment was entered into within the state. On the other hand, the provisions 
of the Workmen’s Occupational Diseases Act are not extraterritorial.’® 


‘THE ADMINISTRATION OF THE WORKMEN'S 
COMPENSATION ACT AND THE WORKMEN'S 
OCCUPATIONAL DISEASES ACT” 


The functions and work of the Industrial Commission are princi- 
pally related to the administration of these two acts; moreover, inasmuch 
as the acts are homologous—practically without exception the powers and 
duties of the Commission in connection with their administration are 
identical—they may be discussed without the necessity of separate reference. 

The powers and duties of the Industrial Commission in connection 
with the two acts fall within two general classifications: the powers and 
duties exercised by the Commission in cases where there are disputed ques- 
tions between the parties requiring action by the Commission and the 
powers and duties of a purely administrative nature not in any way related 
to disputed questions. 

Organization 

Before considering the powers and duties of the Commission, it is 
necessary to discuss its organization. The Industrial Commission, as 
previously described, consists of five members designated as industrial 


™ The length of this article does not permit a comprehensive consideration of all 
the functions of the Industrial Commission. Therefore, discussion of the Arbitration and 
Conciliation Act and the Health and Safety Act will be omitted. 

#8 Dur-Ite Co. v. Industrial Com., 394 Ill. 338, 68 N. E.2d 717 (1946); Beall 
Bros. Supply Co. v. Industrial Com., 341 Ill. 193, 173 N. E.2d 64 (1930); Union 
Bridge Co. v. Industrial Com., 287 Ill. 396, 122 N. E. 609 (1919). 
* ILL. REV. STAT., c. 48, §§ 138-172 (1947); id. §§ 172.1-172.35. 
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officers. The Workmen’s Compensation Act also provides for a secretary, 
assistant secretary, a security supervisor, and such assistants and clerical 
help as may be necessary.*° There is no specific provision in the Act for 
arbitrators, except it is provided in Section 19(a) that it shall be the duty 
of the Industrial Commission upon notification that the parties have failed 
to reach an agreement to designate an arbitrator. In actual practice the 
arbitrators are appointed by the governor. 

It is further provided that the Commission shall provide itself with 
a seal. The secretary or assistant secretary, under the direction of the 
Commission, has charge and custody of the seal, records, files, orders, 
proceedings, decisions, etc., and furnishes such certified copies as may be 
required. These copies are admissible in evidence whenever the originals 
would be admissible. The Commission provides reporters and furnishes 
transcripts of testimony or proceedings at specified prices. The duties of 
the security supervisor are such as the Commission may prescribe. 


Rule-Making Power 


Regarding rules and procedure, Section 16 of the Act ** provides that 
the Commission shall make and publish rules and orders for carrying out 
the duties imposed upon it by law, which rules and orders shall be deemed 
prima facie reasonable and valid, and that the process and procedure before 
the Commission shall be as simple and summary as may reasonably be. 

Pursuant to such statutory provisions, the Commission has made 
and published a full set of rules, which may be obtained from the Com- 
mission if desired. However, the Commission may not adopt any rules or 
make any orders that are contrary to the provisions of the Act or that 
violate established rules of law, evidence, or procedure. Rules and orders 
that are authorized must be such as are reasonably necessary to enable the 
Commission as an administrative body to carry out the duties imposed by 
the Act itself. 

In the Brewerton Coal Co. v. Industrial Commission case, the Com- 
mission, in reliance upon one of its rules, refused to allow the respondent 
to dismiss its petition for review, proceeding with a hearing on review over 
respondent’s objection and entering an award for permanent total dis- 
ability. The Court in setting aside the award said: 

“While the Industrial Commission is not a judicial body and 
performs no judicial function, . . . we have repeatedly held that its 
findings, as in courts of law, must be based on evidence fairly tending 
to prove them, . . . and when not so based it is the duty of a court 
of review to set them aside; . . . the rules for the admissibility of 
evidence and the burden of proof are the same as prevail in common 
law actions for personal injuries; . . . Whenever any question of 


wid: SYSh 
"Id. § 153. 
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practice or procedure in compensation cases has arisen this court has 
held that the established rules of legal procedure in courts of law, so 
far as the same are applicable, are to be followed.” 


Zurich General Accident and Liability Insurance Co. v. Industrial 
Commission is another case illustrative of the limitation upon the Com- 
mission’s rule-making power. The Court, in considering a rule of the 
Commission requiring ten days’ notice of the termination of an insurance 
policy and providing that any such compensation policy should remain in 
effect until ten days after receipt of such notice by the Commission, stated: 


“The rule is not confined to a matter of procedure but exceeds 
the authority conferred upon the commission and creates a liability on 
the part of the insurer where none may exist in fact. The commission 
cannot create a liability where the law creates none. . . . It was not ; 
intended to extend the substantive provisions of the Workmen’s 
Compensation act by rules which the commission might adopt, nor 
could such provisions be so extended. The power to enact laws is 
vested in the General Assembly and is a sovereign power, requiring 
the exercise of judgment and discretion, and cannot be delegated.”’ *8 


Further clarifying discussion of the Commission’s rule-making power 
and the limitations thereon is found in a recent decision, Madsen v. Indus- 
trial Commission. The question in that case was whether review under 
Section 19(h) might be had on a final report and settlement receipt filed 
by the employer upon a form furnished by the Commission which con- 
tained the words “Subject to review by the Industrial Commission.’’ The 
Court in its decision stated: 


“The commission is authorized by section 17 to print and fur- 
nish free of charge such blank forms as it deems requisite to facilitate 
the administration of the statute. Section 16 states that the commis- 4 
sion shall make and publish rules and orders for carrying out the : 
duties imposed upon it by law. Pursuant to the authority granted by 
section 16, the Industrial Commission adopted rule 31 which pro- 
vides ‘No document will be accepted for filing with the Industrial 
Commission unless it is upon the form prescribed by the Industrial 
Commission where the said Commission furnishes the required form.’ 
The final report and settlement receipt is known as form 85 and the 
commission has prescribed that this form, only, can be used. While 
the Industrial Commission is vested with the power to make rules for 
carrying out its statutory duties it is without power to make rules 
creating substantive rights. It is restricted to making only such rules 
as will aid in carrying out the duties imposed upon the commission 
by the statute. (Trigg v. Industrial Com., 364 Ill. 581; Liquid Car- 
bonic Co. v. Industrial Com., 352 Ill. 405; Zurich Accident Insur- s 
ance Co. v. Industrial Com., 325 Ill. 452). Accordingly, the words B 
‘Subject to review by the Industrial Commission, appearing in the 








*2 Brewerton Coal Co. v. Industrial Com., 324 Ill. 89, 91, 154 N. E. 412, 413 i 
(1926). E 

*8 Zurich Accident Ins. Co. v. Industrial Com., 325 Ill. 452, 457, 156 N. E. 307, 
310 (1927). 
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final report and settlement receipt form, neither add to nor detract 
from its legal effect. They do not, and cannot, authorize the filing of 
a petition for review under section 19 (h) in the absence of statutory 
authority for the creation of this substantive right. Similarly, the 
word ‘settlement’ used in the printed form cannot convert the volun- 
tary payments of compensation, not constituting an admission of 
liability on the part of the employer, into an agreement establishing 
liability to pay compensation. To give these quoted words the effect 
urged by plaintiff in error would amount to rendering the rule- 
making powers of the Industrial Commission superior to the legisla- 
tive power of the General Assembly.’’ 


In Hamilton Engineering Co. v. Industrial Commission, in making 
reference to a table for loss of vision used by the Commission, the Court 
again delineated the boundaries of the Commission’s rule-making power: 

“|. . The legislature has not seen fit to provide or establish 
any standard or table with which to measure the extent of vision, 
and their use and reference thereto are to be considered only as elements 
of the evidence. This court, of course, is not bound by the practice 
or custom of the Industrial Commission or by any decision of the 
Industrial Commission, either as to fact or law, and neither can the 
Industrial Commission by any rule or custom extend the substantive 
provisions of the Workmen’s Compensation Act.’’ 7° 


Settlements 


One of the very important functions of the Industrial Commission 
is its determination of the propriety of settlements for accidental injuries 
or death. 

Printed forms of settlement contracts and petitions for lump sum 
settlements are furnished by the Commission; and when the parties have 
agreed upon a settlement and it is desired and agreed that the compensation 
be paid in a lump sum, the necessary forms are filled out, signed by the 
parties, filed, and thereafter a hearing on the proposed settlement is had 
before the Commission or one of its members. 

If after such hearing is had, it appears to the best interests of the 
parties that the compensation be paid in a lump sum, the Commission may 
order the compensation to be so paid.” 

The Act expressly provides that no employee, personal representa- 


* Madsen v. Industrial Com., 383 Ill. 590, 596, 50 N. E.2d 707, 710 (1943). 

* Hamilton Engineering Co. v. Industrial Com., 399 Iil. 30, 41, 76 N. E.2d 506, 
511 (1948). 

* ILL. REV. STAT., c. 48, § 146 (1947) ; Ingstrup & Co. v. Industrial Com., 385 
Ill. 341, 52 N. E. 2d 715 (1944); Swift & Co. v. Industrial Com., 381 Ill. 77, 44 
N. E.2d 842 (1942) ; Skaggs v. Industrial Com., 371 Ill. 535, 21 N. E.2d 731 (1939); 
Illinois Zinc Co. v. Industrial Com., 355 Ill. 253, 189 N. E. 310 (1934); Sunlight 
Coal Co. v. Industrial Com., 350 Ill. 125, 182 N. E. 758 (1933); Lincoln Water Co. v. 
Industrial Com., 332 Ill. 64, 163 N. E. 381 (1928); Sangamon Mining Co. v. Industrial 
Com., 315 Ill. 532, 146 N. E. 492 (1925); ANGERSTEIN, op. cit. supra note 13, ¢. XII 
(1930 ed. and supps.) 
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tive, or beneficiary has the power to waive any of the provisions of the 
Act in regard to the amount of compensation which may be payable, 
except after approval by the Industrial Commission.”’ It, therefore, 1s 
clear that any release or contract of settlement which might be entered into 
between the parties would have no binding effect, unless and until approved 
by the Industrial Commission.”® 

While the Act specifically provides that no employee, personal repre- 
sentative, or beneficiary has the power to waive any provisions of the Act 
in regard to the amount of compensation payable, it is interesting to note 
there is no similar provision applicable to employers. On this specific point 
the Court has stated: “‘. . . Section 23 of the act prohibits the employee, 
his representative or beneficiary, from waiving any of the provisions of the 
act in regard to the amount of compensation payable to such employee, 
except on approval by the Industrial Commission. There appears nothing 
in the act, however, forbidding the employer from waiving any rights he 
may have... .°™ 

Reverting to the matter of lump sum settlements, such settlements 
when approved by the Industrial Commission have the force and effect of 
an award entered by the Commission and are subject to judicial review.*° 
Moreover, once the Industrial Commission has entered an order approving 
a settlement, it cannot later set it aside.** However, while the Commission 
itself is powerless to set aside its order approving the settlement, even in 
cases of alleged actual fraud, a court of equity can require an answer to a 
bill making allegations of fraud.*? 

With further regard to lump sum settlements, it should be noted that 
Section 9 of the Act, under the provisions of which the Industrial Com- 
mission is empowered to approve such settlements, provides that approval 
may be granted if ‘‘. . . it appears to the best interests of the parties....”’ 

There have been a number of cases where orders by the Industrial 
Commission for lump sum or partial lump sum settlements were subse- 
quently reversed by the court.** It will be noted that in all cases where 


7 ILL. REV. STAT., c. 48, §§ 159 and 160 (1947). 

*% Zurich Accident Ins. Co. v. Industrial Com., 325 Ill. 452, 156 N. E. 307 
(1927) ; Hartford Accident Co. v. Industrial Com., 320 Ill. 544, 151 N. E. 495 (1926) ; 
Chicago Rys. Co. v. Industrial Com., 276 Ill. 112, 114 N. E. 534 (1916). 

® Henson Robinson Co. v. Industrial Com., 386 Ill. 232, 238, 53 N. E.2d 881, 
883 (1944). 

® Dyer v. Industrial Com., 364 Ill. 161, 4 N. E.2d 82 (1936). 

3! Michelson v. Industrial Com., 375 Ill. 462, 31 N. E.2d 940 (1941). 

* Lambert v. Remington-Rand, Inc., 334 Ill. App. 176, 78 N. E.2d 852 (3d Dist. 
1948). 

8 Ingstrup & Co. v. Industrial Com., 385 Ill. 341, 52 N. E. 2d 715 (1944); 
Swift & Co. v. Industrial Com., 381 Ill. 77, 44 N. E.2d 842 (1942) ; Skaggs v. Industrial 
Com., 371 Ill. 535, 21 N. E.2d 731 (1939) ; Illinois Zine Co. v. Industrial Com., 355 
Ill. 253, 189 N. E. 310 (1934); Sunlight Coal Co. v. Industrial Com., 350 Ill. 125, 
182 N. E. 758 (1933); Lincoln Water Co. v. Industrial Com., 332 Ill. 64, 163 N. E. 
381 (1928); Sangamon Mining Co. v. Industrial Com., 315 Ill. 532, 146 N. E. 492 
(1925) ; ANGERSTEIN, op. cit. supra note 13, c. XII (1930 Ed. and supps.). 
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lump sum settlement orders of the Industrial Commission have been reversed 
by the Court, such orders were entered over the objection of the respondent; 
in other words, they were not agreed settlements. 


Supervision of Reports 


Among the multitudinous duties and functions of the Industrial 
Commission is the supervision of accident reports. Reports of all com- 
pensable accidental injuries and all compensable occupational diseases or 
deaths resulting therefrom ** must be made to the Commission by all 
employers operating under and subject to the provisions of the Act. Like- 
wise, the Commission has supervision over all reports submitted by the 
employers showing the amounts of compensation paid on account of 
disabilities or deaths resulting from accidental injuries or occupational 
diseases sustained or suffered by employees in their employment. 


Safeguards to Employees’ Right to Compensation 


Another important function of the Industrial Commission is the duty 
of safeguarding the rights of employees and their dependents by requiring 
that all employers operating under either or both the Workmen’s Compen- 
sation Act and the Workmen’s Occupational Diseases Act secure their 
possible liability for the payment of compensation in cases of injury or 
death.*® 

The methods by which the employer’s liability may be secured and 
the duties and powers of the Industrial Commission in relation thereto are 
fully set forth in Section 26 of each of the two acts. Without attempting 
an enumeration of the various provisions of the sections, employers under 
the acts can secure their liability by meeting certain financial requirements 
as imposed by the Commission or they can insure their liability with some 
authorized insurance carrier. Penalties are provided for the failure or 
neglect of employers to comply with certain provisions of the section, and 
the Industrial Commission may order companies found insolvent or guilty 
of specified prohibited practices to discontinue the writing of workmen’s 
compensation insurance in Illinois. Orders of the Industrial Commission 
entered under the provisions of this section are subject to judicial review in 
a manner similar to decisions or awards of the Commission. 


Miscellaneous Duties 


In this article it has not been possible to discuss all the functions and 
duties of the Industrial Commission. To illustrate the wide variety of 
duties of the Commission, mere mention—with no attempt at discussion— 
is made of the Commission’s supervisory duties over election of employers 


* ILL. REV. STAT., c. 48, § 167 (1947). 
“Id. § 163. 








248 ILLINOIS ADMINISTRATIVE PROCEDURE [ Vol. 1949 


whose business does not automatically come under the Workmen’s Com- 
pensation Act;** over affirmative elections to operate under the provisions 
of the Workmen’s Occupational Diseases Act;** over certain rights of ille- 
gally employed minors;** over payments into a special state fund in cases of 
specific loss of members of the body and death of an employee who leaves 
no dependents;** over fees and payment of charges made by attorneys and 
physicians;*° over preparation of records where cases are taken to the 
circuit court;** over fixing penalties for unreasonable or vexatious delay 
in the payment of compensation;** over cases where the employee refuses 
to accept proper medical treatment;** and over many other matters attendant 
upon administering laws which more than any other legislation vitally 
affect the employer and employee of Illinois. 


DETERMINATION OF QUESTIONS NoT SETTLED 
By AGREEMENT 


As previously stated, one of the basic ideas and purposes of the acts 
was to eliminate the delay, expense, and ill-will which were evils of the 
common law system. The purposes of the acts and the interests of 
employer, employee, and the public are best attended to when medical 
attention is promptly provided and payments of compensation are made 
as provided for in the acts. It is to the great credit of employers and 
employees that by far the greater number of cases of disability or death 
resulting from accidental injuries or from occupational diseases have been 
promptly disposed of by agreement. However, even with this excellent 
record, it is unavoidable that of the many disabilities and deaths occurring 
annually, a small percentage of cases arise in which disposition by agree- 
ment is not made. Moreover, even that small percentage amounts in the 
aggregate to a sufficient number to constitute a tremendous administrative 
burden for the Commission. There should be a progressive decrease in the 
number of cases requiring determination by the Industrial Commission. 

It is of interest to note that there have been a total of some 428,440 
cases filed with the Industrial Commission under the Workmen’s Com- 
pensation Act and 4,244 cases under the Workmen’s Occupational Diseases 
Act. 


* ILL. REV. STAT., c. 48, §§ 138, 139, and 142 (1947). 
Id. § 172.4. 

% Id. §§ 144(i) and 145 (k). 

"Id. §§ 144(e) and 145(e) (20) and (f) 

“Id. §§ 153 and 156(c). 

“Id. § 156(f) (1). 

“Id. § 156(k). 

“Id. § 156(d). 
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The jurisdiction of the Industrial Commission to determine disputed 
questions of law or fact begins with ‘‘notification that the parties have 
failed to reach an agreement.’ Such notification is customarily made by 
filing with the Commission an application for adjustment of claim upon 
forms provided by the Commission, but it is not so designated in the Act.** 
The Court in a comparatively recent case stated: 


“At the end of paragraph (e) of section 19 of the act appears the 
statement: ‘The applications for adjustment of claim and other docu- 
ments in the nature of pleadings filed by either party together with the 
decisions of the arbitrator and of the Industrial Commission and the 
statement of facts or transcript of evidence hereinbefore provided for 
in paragraphs (b) and (c) shall be the record of the proceedings of 
said commission, and shall be subject to review as hereinafter pro- 
vided.’ This is the only statement in the act in regard to the manner in 
which the claim for compensation shall be presented.’’* 


An exception to notification of a disputed question being essential to 
jurisdiction of the Commission is found in an amendment to Section 9, 
effective July 1, 1938, providing, in substance, that where the accidental 
injury resulted in death, amputation of any members of the body, or 
enucleation of an eye and where there was no dispute that the accident 
arose out of and in the course of the employment, then upon petition of 
either employer or employee, an arbitrator or the Commission might enter 
an award under the provisions of Section 7 or 8 (e), as the case might be. 

The Compensation Act makes no specific provisions as to the form or 
essentials of the “‘notification’’ or of the application for adjustment of 
claim, but the Occupational Diseases Act makes certain specific provisions 
as to what the application for adjustment of claim shall state.** 

The particularity of common law pleadings is not required, and it is 
generally sufficient if the applicatidbn for adjustment of claim advises the 
employer of the nature of the claim so that he may prepare his defense.*” 

An application for adjustment of claim may also be filed by an 
employer to secure a determination of disputed questions, particularly in 
cases involving many possible dependents. 

After an application for adjustment of claim has been filed with the 
Commission, the case is docketed, notice and copy of the claim is mailed 
to the opposing party, and notice of hearing is sent to the parties or to their 
designated agents or attorneys. The Commission then designates an arbi- 


“Td. § 156 (a). 

Liquid Carbonic Co. v. Industrial Com., 352 Ill. 405, 411, 186 N. E. 140, 143 
(1933). 

“ILL. REV. STAT., c. 48, § 172.19(a) (1947). 

“ Newberry v. Industrial Com., 341 Ill. 554, 173 N. E. 472 (1930); Armour & 
Co. v. Industrial Com., 322 Ill. 535, 153 N. E. 716 (1926); Consolidated Coal Co. v. 
Industrial Com., 322 Ill. 510, 153 N. E. 625 (1926); Valier Coal Co. v. Industrial 
Com., 329 Ill. 139, 160 N. E. 212 (1928); Garden City Foundry v. Industrial Com., 
307 Ill. 76, 138 N. E. 122 (1923). 
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trator (in certain cases a board of arbitrators may be had but that method 
is. rarely used now) and hearings are set in the vicinity where the injury 
occurred. 

Hearings on arbitration, as well as hearings on review, before the 
Industrial Commission are informal but, generally speaking, the rules as 
to evidence, procedure, and the burden of proof are essentially the same as 
those recognized and established in courts of law for personal injury cases.* 
Neither the arbitrators nor the Commission may receive incompetent or 
hearsay evidence and base awards thereon, nor may they base awards upon 
investigations, reports, or other material not properly introduced in 
evidence of record.*® 

As previously stated, the Industrial Commission is a statutory body 
with only such powers and duties as are specifically provided by the General 
Assembly in the acts subject to its administration. There are no intend- 
ments in favor of its jurisdiction. The Commission may not indulge in 
jurisdictional legislation under any theory of so-called liberal construction 
of the acts it administers, and it may not enter any decisions or orders 
unless authorized by the provisions of the acts. 

Under the provisions of the acts, a hearing is had and evidence is taken 
before an arbitrator. The decision of the arbitrator can be reviewed by the 
Industrial Commission under specific provisions of the acts. The acts 
provide that the circuit court of the county where any of the parties 
defendant may be found has power to review all questions presented by 
the record of the Industrial Commission, and review may then be had 
upon writ of error from the Supreme Court.*° 

The functions of an arbitrator are similar to those of a master in 
chancery or a referee in bankruptcy. An arbitrator's award may become final 
where there is no review, but on review the Industrial Commission exer- 
cises original jurisdiction and is not in any manner bound by the arbitrator’s 
decision.®* 

Where an arbitrator's award becomes final because there is no review 
by the Industrial Commission, it is res judicata. However, a review by the 
circuit court on certiorari may not be had because only awards of the Com- 
mission are subject to review by the court.” 

The nature of proceedings before the Industrial Commission was 
stated in a recent case as follows: that the method of proceeding to obtain 
an award under the Act is provided by the Act itself; that it is not an 


* Chicago Daily News Co. v. Industrial Com., 306 Ill. 212, 137 N. E. 797 
(1923) ; ANGERSTEIN, op. cit supra note 13, §§ 433 et seq. (1930 ed. and supps.) 

* Spiegel’s H. F. Co. v. Industrial Com., 288 Ill. 422, 123 N. E. 606 (1919); 
Peoria Cordage Co. v. Industrial Com., 284 Ill. 90, 119 N. E. 996 (1918). 

© ILL. REV. STAT., c. 48, §§ 172.19 (f) (1) and 156(f) (1) (1947). 

™ Neumann v. Industrial Com., 396 Ill. 224, 71 N. E.2d 168 (1947). 

5 Sweitzer v. Industrial Com., 394 Ill. 141, 68 N. E.2d 290 (1946); Black v. 
Industrial Com., 393 Ill. 187, 65 N. E. 2d 798 (1946). 
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action at law, suit in chancery, or judicial proceeding of any kind; that the 
Commission is not a court and that neither the arbitrators nor the com- 
missioners are judicial officers; that the award entered is not a judgment; 
that the Commission is an administrative body charged with the duty of 
administration of the Act under which it is appointed to the end that the 
purpose of the Act—to provide promptly, certainly, and cheaply for the 
assessment and payment of the compensation required to be made by the 
employer—shall be accomplished.** 

There are provisions in the Act for obtaining a judgment and execu- 
tion upon an award of the Commission which has become final. However, 
the court upon review of a decision or award of the Commission may not 
enter judgment on the award.** 

The procedure for securing review of an arbitrator's award by the 
Industrial Commission is purely statutory and must be strictly complied 
with, both as to the filing of the petition for review and the filing of an 
agreed statement of fact or stenographic report of proceedings on arbitration. 

Appellate procedure in compensation and occupational disease cases 
is beyond the scope of this article other than to point out that it is wholly 
statutory and strict compliance with the statutory requirements is 
essential.*® 

The Industrial Commission also has administrative duties in review- 
ing agreements or awards on the ground that the disability has subsequently 
recurred, increased, diminished, or ended. The Commission also takes 
action upon petitions to modify awards for permanent total disability 
where the employee later returns to work or is able to do so and is earning 
or is able to earn a part of or as much as he earned before the accident. 


CONCLUSION 


It may be stated in conclusion that it would require several lengthy 
articles to describe adequately the duties performed by the Industrial Com- 
mission and to consider the many Supreme Court decisions relating thereto. 

From a long and extensive experience with and observation of the 
Industrial Commission’s functioning and administration, it is considered 
fair and proper to state that for the most part the various commissioners 
and arbitrators who have been associated with the Commission since its 
creation have been able, sincere, and hard working. Likewise, the heads of 


5 Keller v. Industrial Com., 350 Ill. 390, 396, 183 N. E. 237, 240 (1932). 

“ILL. REV. STAT., c. 48, § 156(g) (1947); Dornblaser v. Industrial Com., 349 
Ill. 61, 181 N. E. 673 (1932) ; Crowder Seed Co. v. Industrial Com., 347 Ill. 86, 179 
N. E. 518 (1932). 

® George W. Angerstein, Appellate Procedure in Workmen’s Compensation Cases, 
Parts I and II, 23 CHI-KENT REV. 205-232, 287-312 (1945). 

SILL. REV. STAT., c. 48, § 156(h) (1947). 
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the several departments and the personnel of the departments have been 
courteous, obliging, and diligent. The Commission as a whole, as the 
foregoing description of its formation and duties indicate, is responsible 
for the handling of a tremendous volume of work of very great importance 
to employers, employees, and the public; and over the years, considering 
the many difficulties faced, it has performed well. 

It is suggested that there should be a return to some of the original 
statutory provisions to make the Industrial Commission and the arbitrators 
more independent of political change of administration; that terms of office 
should be arranged so that there is always a continuity of membership with 
years of experience; that commissioners and arbitrators should be selected 
who would tend to make a profession or career of such work; that adequate 
salaries should be provided; that those best demonstrating the necessary 
administrative ability should be retained; and that arbitrators of demon- 
strated ability and qualifications should, where possible, be advanced to 
commissioners. 











THE DEPARTMENT OF REVENUE 
OF ILLINOIS 


BY WILLARD ICE* 


CREATION AND ADMINISTRATIVE ORGANIZATION 
Creation 


THE DEPARTMENT OF REVENUE was created by the General 
Assembly in 1943.1 The Department took over the functions previously 
performed by the Department of Finance under the Retailers’ Occupation 
Tax Act, the Motor Fuel Tax Law, the Oil Inspection Act, The Public 
Utilities Revenue Act,? the Cigarette Tax Act, and ‘‘An Act relating to 
alcoholic liquors,” * together with all the functions previously performed 
by the Tax Commission, which was abolished.* At the same session the 
General Assembly adopted ‘‘An Act for the assessment and taxation of 
Private Car Line companies’’ and charged the Department of Revenue with 
the duty of administering most of that law.5 The general powers and 
duties of the Department are prescribed in Section 39b of The Civil 
Administrative Code of IIlinois.® 


Administrative Organization 


Section 5 of The Civil Administrative Code of Illinois’ provides 
for the office of director of revenue to head the Department of Revenue and 


*WILLARD ICE. A.B. 1937, Illinois College; LL.B. 1939, University 
of Illinois; Assistant Supervisor of the Rules and Regulations Divi- 
sion, State of Illinois Department of Revenue, Springfield, Illinois; 
member of the faculty of the Lincoln College of Law, Springfield, 
Illinots. 


12 Ill. Laws 1943, p. 300. 

? Subsequently—in1945—this Act, which had dealt with sellers of electricity, sellers 
of gas, and persons engaged in the business of transmitting messages, was amended so as to 
limit its scope to persons engaged in the business of distributing, supplying, furnishing, or 
selling electricity for use or consumption, Ill. Laws 1945, p. 1267. At the same session 
of the General Assembly, a separate law was adopted in order to impose the tax of three 
per cent upon persons engaged in the business of distributing, supplying, furnishing, or 
selling gas for use or consumption, Ill. Laws 1945, p. 1232, and a separate law was 
adopted in order to impose the three per cent tax upon persons engaged in the business of 
transmitting messages in this state, Il]. Laws 1945, p. 1243. 

® This Act is commonly referred to as the Liquor Control Law or as the Liquor 
Control Act, but it has not been so designated by the General Assembly. 

42 Ill. Laws 1943, p. 300. 

51 Til. Laws 1943, p. 1107. 

*ILL. REV. STAT., c. 127, § 39b (1947). 

"Id. = 3. 
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ILLINOIS ADMINISTRATIVE PROCEDURE 
for the office of assistant director of revenue. The Rules and Regulations 
Division is a part of the general office. In addition to the general office, the 
Department contains the following administrative divisions: the Retailers’ 
Occupation Tax Division, the Motor Fuel Tax Division, the Petroleum 
Inspection and Revenue Division, the Public Utilities Revenue Division, the 
Liquor and Cigarette Revenue Division, and the Property Tax Division. 


NATURE AND BASIC REQUIREMENTS OF LAws 
ADMINISTERED BY THE DEPARTMENT 


The Retailers’ Occupation Tax Act 


Nature and Rate. The Retailers’ Occupation Tax Act imposes a tax 
upon persons engaged in the business of selling tangible personal property 
at retail in this state at the rate of two per cent of 98 per cent of the gross 
receipts from retail sales made in the course of such business.* The tax is 
an occupation tax imposed pursuant to the authority granted by Sections 
1 and 2 of Article IX of the Illinois Constitution of 1870.° Unlike sales 
tax laws, the Retailers’ Occupation Tax Act does not require the retailer 
to collect the tax from the consumer.’° 


Registration—Bond. Section 2a of the Retailers’ Occupation Tax 
Act 1! provides that every person who engages in the business of selling 
tangible personal property at retail in this state must apply to the Depart- 
ment for a certificate of registration. No bond is required in support of 
the application except in the case of itinerant vendors.’? In addition, the 
taxpayer must obtain a subcertificate of registration for each additional 
place of business from which he engages in a taxable business under the 
Act. 

Returns. Section 3 of the Retailers’ Occupation Tax Act ?* requires 
every taxpayer under the Act to file a return with the Department on or 
before the fifteenth day of each month. The return covers the preceding 
calendar month. 

Retailers’ Occupation Tax returns are made upon a gross receipts 
basis. This means that the taxpayer is required to report receipts as and 
when they are received by him. Upon obtaining special permission from 
the Department to do so, the taxpayer may file his returns on a gross sales 


SILL. REV. STAT., c. 120, § 441 (1947). 

* Reif v. Barrett, 355 Ill. 104, 188 N. E. 889 (1934). 

* People’s Drug Shop, Inc. v. Moysey, 384 Ill. 283, 51 N. E.2d 144 (1943). 
“ILL. REV. STAT., c. 120, § 441a (1947). 

Id. § 451%. 

Id. § 442. 
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basis,** reporting sales that are made each month whether or not anything 
has been collected from purchasers to whom the sales are made. 

Returns must be signed by the taxpayer or the taxpayer's duly 
authorized agent. For example, except when authorization is properly 
given to someone else to sign a return, an individual taxpayer must sign 
his own return; a partnership return must be signed by a member of the 
partnership; and a corporation return must be signed by the president, 
vice president, secretary, or treasurer of the corporation.1* The Depart- 
ment will accept a return signed by an agent of the taxpayer if the return 
is made out and signed in the name of the principal, with the agent signing 
the return as agent, and if the principal has filed with the Department a 
properly executed and acknowledged power of attorney authorizing the 
agent to file returns with the Department on behalf of the principal.’® 

Payment. Section 3 of the Act also requires the taxpayer to pay the 
Retailers’ Occupation Tax at the time the taxpayer files his monthly return 
with the Department. 


The Motor Fuel Tax Law 


Nature and Rate. Section 2 of the Motor Fuel Tax Law ™ imposes a 
tax upon the privilege of operating motor vehicles upon the public high- 
ways of this state, at the rate of three cents per gallon of all motor fuel used 
in such vehicles upon such highways. The tax rate will be increased to 
five cents a gallon if either Senate Bill 445 or House Bill 801 should become 
law. Licensed distributors of motor fuel act as tax collectors for the state,* 
as the legal incidence of the tax is upon consumers for the privilege of using 
the public highways of this state.?® 

License—Pernmmt—Bond—Registration. Section 3 of the Act *° pro- 
vides that no person may act as‘a distributor of motor fuel within this 
state without first securing a license from the Department to so act. A 
blender, in addition to securing a distributor’s license, must apply to the 
Department and obtain a blender’s permit. Every applicant for a dis- 
tributor’s license must file a bond with the Department. 

A person who is an exclusive industrial user of naphthas and coal tar 
solvents may make application to the Department for a certificate of regis- 
tration to act as an exclusive industrial user. If the applicant is not 


™ Rules and Regulations relating to Retailers’ Occupation Tax Act, art. 3, p. 10 
(July, 1947). 

ILL. REV. STAT., c. 120, § 442 (1947). 

16 Rules and Regulations relating to Retailers’ Occupation Tax Act. art. 19, p. 33 
(July, 1947). 

ILL. REV. STAT., c. 120, § 418 (1947). 

8 Id. § 422. 

People v. Deep Rock Oil Corp., 343 Ill. 388, 175 N. E. 572 (1931); Bardon 
v. Nudelman, 360 Ill. 214, 15 N. E.2d 836 (1938). 

* ILL. REV. STAT., c. 120, § 419 (1947). 
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registered as a distributor of motor fuel, the application for this certificate 
must be supported by a bond. 

Returns and Reports. Section 5 of the Act ** provides that distributors 
of motor fuel are required to file monthly returns with the Department. 
The return is due on or before the twentieth day of the month following 
the month for which the return is filed. Motor fuel tax returns are filed 
on an inventory basis, rather than on a gross receipts or gross sales basis. 
This is necessary because the motor fuel tax rate is applied to the quantity 
of the commodity that is sold or used, rather than to the receipts that are 
realized from the sale of the commodity. If a distributor in his return 
claims deductions because of having made tax-free sales authorized by 
Section 6 of the Act,?* the distributor is required to furnish detailed infor- 
mation concerning each such transaction, and in the case of tax-free sales 
to the United States, the return must be accompanied by official exemption 
form 1094 as to each transaction in which the distributor has accepted the 
exemption form from the United States in lieu of the tax. 

All licensed distributors are required to report immediately all losses of 
motor fuel sustained by them on account of fire, theft, spillage, or leakage 
in order that the Department may make such investigation as it may deem 
necessary. Failure to report such losses promptly may result in the refusal 
of the Department to allow credit on account of tax liability with respect 
to such loss.” 

Section 7b of the Act ** requires every railroad company, pipeline 
company, motor truck or motor tank car company, and water transporta- 
tion company transporting motor fuel, naphtha, or benzol, either in inter- 
state or in intrastate commerce to points within this state, to file a detailed 
monthly report of such transportation activities with the Department. The 
report must be filed within thirty days after the end of the month for which 
the report is made. 

Payment. Distributors of motor fuel are required to pay the motor 
fuel tax for which they are responsible at the time they file their monthly 
returns with the Department.*> The tax applies to motor fuel used by the 
distributor, as well as to motor fuel sold to others. To compensate him 
for his cost of collecting the motor fuel tax for the state when selling 
motor fuel, the distributor is authorized to deduct from his tax payment 


"ILL. REV. STAT., c. 120, § 421 (1947). The same section provides that if a 
distributor's license is revoked, the distributor must make a return to the Department cover- 
ing the period from the date of the last return to the date of revocation, which return must 
be delivered to the Department not later than ten days after the date of revocation. In all 
other respects, this return is the same as returns which distributors must file each month 
under the Act. 

= ILL. REV. STAT., c. 120, § 422 (1947). 

* Rules and Regulations relating to Motor Fuel Tax Law, Rule No. 2, p. 39 (July, 
1947). 

* ILL. REV. STAT., c. 120, § 423b (1947). 

Id. § 422. 
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to the Department the actual cost incurred in making the tax collections. 
The amount of the collection cost is determined by the distributor, subject 
to the approval of the Department, but may not exceed two per cent of the 
amount of motor fuel tax collected for the state by the distributor. Al- 
though the distributor is required to pay the motor fuel tax upon motor 
fuel which he uses, he is not allowed to claim a cost of collection deduction 
with respect to that motor fuel because, in that situation, the distributor 
is merely discharging his own tax liability and is not acting as an agent 
to collect the tax from someone else on behalf of the state.*° 

Section 7 of the Act *” provides that any person who is not licensed 
as a distributor, and who purchases motor fuel (other than that delivered 
to him in the ordinary fuel tank attached to a motor vehicle) as to which 
the tax has not been collected, and who then uses the motor fuel in a 
motor vehicle upon the public highways of this state is required to pay 
the motor fuel tax directly to the Department. This payment must be 
made on or before the twentieth day of the month following the month 
in which the motor fuel is so used. 


The Oil Inspection Act 


Nature and Rate. Section 2 of the Oil Inspection Act ** requires the 
Department to prescribe specifications for gasoline and kerosene, the specifi- 
cations to conform as nearly as is possible to those adopted by the Federal 
Specifications Board. Section 5a of the Act ** requires the Department to take 
samples of all motor fuel imported into this state or received in this state 
from a manufacturer or a refiner within this state (except when it has 
already been sampled by the Department at the refinery within this state), 
and Section 8a of the Act *° requires the Department to test such samples 
to determine whether or not the motor fuel is gasoline or kerosene and to 
determine (if it is gasoline or kerosene) whether or not it is of inferior 
grade. If the gasoline or kerosene is of inferior grade, the containers in 
which it is sold to the public or the pumps or other devices from which 
the gasoline or kerosene is withdrawn for sale to the public must be labeled 
to show that the gasoline or kerosene is of inferior grade. Section 6 of 
the Act,*4 in conferring broad powers of inspection upon the Department, 
states that this is done ‘‘in the interest of the public health, safety, morals 
and welfare.’’ Hence although the character of the Oil Inspection Act 
has not been passed upon by the Supreme Court, the Act is generally 
regarded as a police power measure. 


* Rules and Regulations relating to Motor Fuel Tax Law, Rule No. 9, p. 41 (July, 
1947). 

ILL. REV. STAT., c. 120, § 423 (1947). 

* ILL. REV. STAT., c. 104, § 2 (1947). 

® Id. § 5a. 

Id. § Ba. 

= Id. § 6. 
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The fee for inspecting gasoline and kerosene is three cents for each 
100 gallons contained in the total quantity represented by the sample 
inspected by the Department.*? 

Registration. Most of the motor fuel that is inspected by the Depart- 
ment under the Oil Inspection Act is in the hands of persons who are 
licensed as distributors under the Motor Fuel Tax Law. When this is 
the case, no special license need be obtained under the Oil Inspection Act. 
Any person who acts as a receiver of motor fuel under the Oil Inspection 
Act, so as to be subject to the inspection requirements of that Act, but who 
is not licensed as a distributor under the Motor Fuel Tax Law is assigned 
a receiver's registration number by the Department.** 

Returns. Section 14a of the Oil Inspection Act ** provides that on 
or before the twentieth day of each calendar month each person who has 
“‘received’’ motor fuel during the preceding calendar month must file a 
return for such month with the Department. The return, as in the case 
of motor fuel tax returns, is filed on an inventory basis. 

Payment. Section 14a of the Oil Inspection Act ** requires that 
persons liable for inspection fees under the Act pay such fees to the De- 
partment at the time they file their monthly returns. 


The Cigarette Tax Act 


Nature and Rate. The cigarette tax is set up as an occupation tax. 
It is imposed upon persons engaged in business as distributors of cig- 
arettes in this state.** The basic rate is one mill per cigarette sold or 
otherwise disposed of in the course of such business in this state. The 
same section of the Act (Section 2), since January 1, 1947, has imposed 
an additional tax at the rate of one-half mill per cigarette sold or other- 
wise disposed of in the course of the business of distributing cigarettes. 
The proceeds from this one-half mill tax rate are paid into the Service 
Recognition Bond, Interest, and Retirement Fund in the State Treasury ** 
to aid in defraying the cost of the state’s war veterans’ bonus program. 

License—Bond. Section 4 of the Cigarette Tax Act ** provides that 
every distributor of cigarettes in this state must obtain a license from the 
Department to act as a distributor. The application for a cigarette dis- 
tributor’s license must be supported by a bond with a surety or with 
sureties residing or doing business in Illinois. A separate license must 


“ILL. REV. STAT., c. 104, § 13 (1947). 

* Rules and Regulations relating to Oil Inspection Act, Regulation No. 4, p. 25 
(July, 1947). 

“ILL. REV. STAT., c. 104, § 14a (1947). 

% Ibid. 

* 1. REV.STAT.; c.:120,°$ 453.2 (1947). 

* Id. § 453.29. 

8 Id. § 453.4. 
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be obtained for each place of business at which the applicant will engage 
in business in Illinois as a distributor of cigarettes. 

Returns. Section 9 of the Cigarette Tax Act ** requires that on or 
before the fifteenth day of each month, each licensed cigarette distributor 
must file a return with the Department covering the preceding calendar 
month. The return is made upon an inventory basis. In addition to the 
report covering cigarette inventories, the return (supplemented by Sched- 
ule CF) requires the distributor to include a report accounting for cig- 
arette tax stamps or meter units. If the distributor claims exemption from 
the tax on the ground that he has shipped cigarettes out of Illinois, he is 
required to supplement his return with Schedule CD, in which schedule 
the distributor must record in detail sufficient data to identify each inter- 
state transaction.*® 

Payment. The cigarette tax is not paid to the Department by re- 
mittances accompanying monthly returns. Instead it is paid by the pur- 
chase of cigarettes tax stamps or meter units, and payment of the tax 
is evidenced by the affixation of such tax stamps or meter units to original 
packages of cigarettes.** The Department can sell cigarette tax stamps and 
meter units only to licensed distributors.“* The Department prescribes 
tax stamps of different values because not all original packages contain 
the same number of cigarettes.** Before a distributor may affix tax stamps 
to original packages by using a machine which imprints meter stamps 
upon them, the distributor must obtain special permission from the De- 
partment to employ this method of affixation.** The cigarette tax is sub- 
ject to a discount of five per cent, which discount is allowed to the dis- 
tributor at the time he purchases tax stamps from the Department as re- 
quired by the Act.*® This discount is allowed as a means of compensating 
the distributor for the expense he incurs in complying with requirements 
of the Act relative to the affixation of tax stamps to original packages of 
cigarettes. 


“An Act Relating to Alcoholic Liquors” 


Nature and Rate. The liquor gallonage tax, which is imposed by 
Section 1 of Article VIII of ‘An Act relating to alcoholic liquors,’’** 
is set up as an occupation tax. Section 1 of Article VIII of the Act pro- 
vides that a tax is imposed upon the privilege of engaging in business as 
a manufacturer or as an importing distributor at the rate of four cents 


® Id. § 453.9. 

Rules and Regulations relating to Cigarette Tax Act, art. 17, p. 12 (July, 1947). 
“ ILL. REV. STAT., c. 120, §§ 453.2 and 453.3 (1947). 

“Id. § 453.3. 

* Rules and Regulations relating to Cigarette Tax Act, art 2, p. 7 (July, 1947). 
“ILL. REV. STAT., c. 120, § 453.3 (1947). 

“Id. § 453.2. 

“ILL. REV. STAT., c.43, § 158 (1947). 
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per gallon on all beer, fifteen cents per gallon for wine containing four- 
teen per cent or less of alcohol by volume, forty cents per gallon for wine 
containing more than fourteen per cent of alcohol by volume, and one 
dollar per gallon on alcohol and spirits manufactured for sale or use by 
such manufacturer, or as agent for any other person, or imported for sale 
or use in this state by such importing distributor, or as agent for any 
other person. However, the Act is primarily a regulatory law enacted 
in the interest of public health, safety, and welfare and in the interest of 
promoting temperance in the consumption of alcoholic liquor;*” and the 
Illinois Supreme Court has construed the law to be a police power meas- 
ure.*® Hence the tax that is levied under this Act is incidental to, and 
must be consistent and reasonably connected with, the primary purpose 
of the Act.*® The licensing provisions of the law are administered by the 
Illinois Liquor Control Commission *° and by local liquor control 
commissioners.** 

License—Registration—Permit. Since manufacturers and import- 
ing distributors of alcoholic liquor are licensed by the Illinois Liquor 
Control Commission, and since information concerning this subject is 
furnished to the Department of Revenue by the Illinois Liquor Control 
Commission, manufacturers and importing distributors are not required 
to obtain special licenses from the Department. However, warehouse- 
men of alcoholic liquor are required to register with the Department and 
to obtain certificates of registration from the Department.*? 

Although nonbeverage users are licensed by the Illinois Liquor Con- 
trol Commission * rather than by the Department of Revenue, a non- 
beverage user is not permitted to make tax-free purchases of alcoholic 
liquor from licensed manufacturers and importing distributors for non- 
beverage purposes unless the nonbeverage user first obtains permits from 
the Department to make such tax-free purchases up to the amount allowed 
by the class of license held by that nonbeverage user; and when making 
the tax-free purchase from a licensed manufacturer or importing distrib- 
utor, such a user must surrender a permit to the seller.** 

Returns and Reports. Section 6 of Article VIII * provides that 
every manufacturer and importing distributor shall, between the first and 
fifteenth day of each calendar month, file a return under oath with the 


“ILL. REV. STAT., c. 43, § 94 (1947). 

® Bardon v. Nudelman, 369 Ill. 214, 15 N. E.2d 836 (1938). 

“ U.S. Industrial Alcohol Co. v. Nudelman, 375 Ill. 342, 31 N. E.2d 594 (1941). 

5 ILL. REV. STAT., c. 43, § 108 (1947). 

“ido $ 111. 

“Id. 3 157b. 

37d. § 108. 

* Rules and Regulations relating to ‘‘An Act relating to alcoholic liquors,’’ Regula- 
tion No. 5, p. 17 (July, 1947). 

SILL. REV. STAT., c. 43, § 163 (1947). 
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Department of Revenue of all alcoholic liquor manufactured in this state 
for himself or for another for sale or use or other disposition, or imported 
into this state for sale or use or other disposition by such importing dis- 
tributor, or as agent for any other person during the preceding calendar 
month. Returns of manufacturers and importing distributors of alcoholic 
liquor, supplemented and accompanied by numerous schedules which 
apply to different situations, must be made out in great detail, showing 
pertinent information as to each transaction.*® A schedule, which must 
also be filled out zrd filed as a part of the monthly return, requires the 
taxpayer to give a record of all purchases of Illinois Liquor Revenue stamps 
during the month and an inventory of all stamps on hand at the end of 
the month. If the taxpayer claims exemption from the tax because of 
having made sales to nonbeverage users for nonbeverage purposes, the tax- 
payer's return must be accompanied by the permits which he has obtained 
from nonbeverage users in lieu of the tax; or if the taxpayer claims exemp- 
tion because of having sold wine for sacramental purposes, the tax- 
payer's return must be accompanied by a properly executed affidavit signed 
by the purchasing priest, minister, or rabbi and given to the taxpayer in 
lieu of the tax.°” 


Whenever an out-of-state vendor sells alcoholic liquor which is 
located outside Illinois and ships or otherwise delivers the liquor into 
Illinois to a licensed importing distributor in Illinois, the out-of-state 
seller is required to file an informational report of the shipment or deliv- 
ery with the Department within fifteen days after the end of the month 
in which the shipment or delivery is made.** 

Section 4 of Article VII-A of the Act *® requires every warehouse- 
man of alcoholic liquor registered under the Act to file an informational, 
monthly return with the Department on or before the fifteenth day of 
the month. The return must describe each transaction in detail. 


Section 734 of Article VIII of the Act °° provides that every railroad 
company, express company, common or contract carrier, or other person, 
firm, or corporation that shall bring, carry, or transport alcoholic liquors 
into the state of Illinois for delivery in this state or which are delivered 
in this state although originally destined for some other point, must file 
a monthly, informational report of such transactions with the Depart- 
ment. The report must describe each transaction in detail and must be 
filed with the Department on or before the fifteenth day of the month. 


® Rules and Regulations relating to ‘“‘An Act relating to alcoholic liquors,” Regula- 
tion No. 8, p. 19 (July, 1947). 

* Id., Regulations Nos. 7 and 8, at p. 19. 

 Id., Regulation No. 8, at p. 19. 

* ILL. REV. STAT., c. 43, § 157d (1947). 

Id. § 164%. 
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Payment. Liquor gallonage tax is paid by the purchase of tax 
stamps by licensed manufacturers and importing distributors from the 
Department of Revenue.*t Payment of the tax is evidenced by the affixa- 
tion of these stamps to original packages of alcoholic liquor before such 
packages are delivered to others by licensed manufacturers or importing 
distributors.* Section 3 of Article VIII of the Act * provides that the 
Department of Revenue shall adopt the designs of tax stamps and shall 
procure the manufacture of stamps in such amounts and denominations 
as the Department deems necessary to provide for the affixation of the 
proper amount of tax stamps to every original package of alcoholic liquor. 


The Public Utilities Revenue Act, The Gas Revenue Tax Act 
and The Messages Tax Act 


Nature and Rate. Section 2 of The Public Utilities Revenue Act * 
imposes a tax upon persons engaged in this state in the business of dis- 
tributing, supplying, furnishing, or selling electricity to persons for use 
or consumption, and not for resale, at the rate of three per cent of the 
gross receipts from such business. Section 2 of The Gas Revenue Tax 
Act ** imposes a tax upon persons engaged in the business of distributing, 
supplying, furnishing, or selling gas to persons for use or consumption, 
and not for resale, at the rate of three per cent of the gross receipts from 
such business. Section 2 of The Messages Tax Act ** imposes a tax upon 
persons engaged in the business of transmitting messages in this state 
at the rate of three per cent of the gross receipts from such business. These 
taxes are drawn as occupation taxes. 

Registration. The laws under discussion do not themselves provide 
that taxpayers must register with the Department. However, the Depart- 
ment by regulation *’ requires taxpayers under these Acts to obtain cer- 
tificates of registration from the Department, together with subcertificates 
of registration for places of business other than the principal place of 
business. 

Returns. Under Section 3 of each of these laws,** taxpayers are re- 
quired to file a return on or before the fifteenth day of the month covering 
the preceding calendar month. Returns are filed on a gross receipts basis, 
although returns may be filed on a gross billing (gross sales) basis if spe- 


“ILL. REV. STAT., c. 43, § 161 (1947). 

id: | 159. 

Id. § 160. 

* ILL. REV. STAT., c. 120, § 469 (1947). 

® Id. § 467.17. 

Jd: § 467.2. 

* Rules and Regulations relating to Public Utilities Revenue Act, art. 7, p. 9 
(July, 1945); Rules and Regulation relating to Gas Revenue Tax Act, art. 7, p. 9 (July, 
1945) ; Rules and Regulations relating to Messages Tax Act, art. 7, p. 9 (July, 1945). 

* ILL. REV. STAT., c. 120, §§ 470, 467.18, and 467.3 (1947). 
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cial permission is obtained from the Department to file returns on this 
basis.°® 

Payment. Under these laws, the tax is paid by remittance which 
must accompany the taxpayer’s monthly return.” 


“An Act for the Assessment and Taxation of Private Car Line 
Companies,”’ and the Revenue Act of 1939 


Section 2 of ‘“‘An Act for the assessment and taxation of Private Car 
Line companies’’™ requires the Department to assess the operating personal 
property of private car line companies operating within this state as of 
April first annually. Sections 17 and 130 of the Revenue Act of 1939 ™ 
require the Department to assess all property owned or used by railroad 
companies operating within this state (except non-carrier real estate) and 
the capital stock, including the franchise, of all companies or associations 
incorporated under the laws of this state, except companies and associa- 
tions organized for purely manufacturing and mercantile purposes, or 
for either of such purposes, or for the mining and sale of coal, or for 
printing, or for the publishing of newspapers, or for the improving and 
breeding of stock, or for the purpose of banking, or as mutual building, 
loan, and homestead associations. All other property which is not exempt 
from taxation is assessed locally. 

Section 130 of the Revenue Act of 1939 also requires the Department 
to equalize the valuation and assessment of property throughout the 
state between the different counties and to fix the aggregate amount of 
assessment for each county, upon which amount taxes must be extended. 

Notwithstanding the fact that the Department makes some assess- 
ments and performs certain other duties under these laws, the Depart- 
ment collects no revenue under either of these Acts. Hence, since it is 
the writer’s purpose to use the limited space allotted for this article pri- 
marily for a discussion of state revenue laws, no further consideration 
will be given in this article to “‘An Act for the assessment and taxation 
of Private Car Line companies” nor to the Revenue Act of 1939. 


RULE-MAKING POWER 


Formal Rules 


Pursuant to the authority granted by Section 39b of The Civil Ad- 
ministrative Code of IIlinois,7? as well as authority contained in the 


© Rules and Regulations relating to Public Utilities Revenue Act, art. 6, p. 9 (July, 
1945) ; Rules and Regulations relating to Gas Revenue Tax Act, art. 6, p. 9 (July, 1945); 
Rules and Regulations relating to Messages Tax Act, art. 6, p. 9 (July, 1945). 

ILL. REV. STAT., c. 120, §§ 470, 467.18, and 467.3 (1947). 

"id. § 3724: 

2 Id. §§ 498 and 611. 

ILL. REV. STAT., c. 127, § 39b (1947). 
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various laws administered by the Department, formal rules and regula- 
tions (sometimes designated as rules, sometimes as articles, and some- 
times as regulations) are promulgated and issued by the Department in 
relation to each Act. These official or formal rules, while assembling and 
repeating some statutory material, are intended for the most part to am- 
plify statutory provisions, to cover situations not specifically dealt with 
in the statutes, and otherwise to serve an informational purpose. Some 
rules deal with the incurrence or nonincurrence of tax liability in typical 
situations; others relate to procedure—registration with the Department, 
filing of returns and reports, keeping records, claims, appearances at hear- 
ings, etc. The official rules which pertain to an Act, together with that 
Act, are organized and assembled in a booklet which the Department 
makes available to anyone upon request without charge. It is usually, 
but not always, necessary to issue a revised edition of each of these book- 
lets every two years, following regular sessions of the General Assembly. 
From time to time, rule changes may be made between revisions of these 
booklets, in which case whenever a booklet to which the changed rule 
relates is sent out by the Department, the revised rule is included as an 
insert. 

When a special need arises, the Department may also issue bulletins 
which are generally more detailed than most of the formal rules. 

The formal rules usually relate to subjects of fairly general interest. 
Their issuance is often preceded by correspondence or conferences with 
the industry most affected, but the laws do not require the Department to 
hold hearings of any kind before promulgating and issuing rules and 
regulations. 

Informal Rulings 


When a taxpayer wishes to obtain a special statement of the Depart- 
ment’s position with respect to a particular problem, the taxpayer or his 
representative may write to the Rules and Regulations Division of the 
Department of Revenue “ or confer with representatives of that Division 
and obtain a written ruling, in the form of a letter outlining the Depart- 
ment’s answer to the question presented. These rulings are accepted as 
binding by the Department until revoked or until they are superseded by 
the revision of an applicable official rule of the Department or by the 
issuance of a new formal rule covering the subject. Informal rulings, 
being merely letters, are not available for general distribution, although 
any taxpayer may raise the same question if it concerns him and obtain 
a ruling. Frequently if the subject matter of informal letter rulings is 
presented to the Department enough times to indicate that the subject is 
of rather widespread interest, the Department will revise an existing rule 


%* 509 Illinois Building, Springfield, Illinois, or 160 North LaSalle Street, Chicago 
1, Illinois. 
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or issue a new one so as to deal with the subject in a formal rule which 
is available to the public. 


Legal Effect of Rules 


The Illinois Supreme Court has said that Department rules have the 
force of law if such rules are consistent with the law.”> However, while 
the rules are helpful to the courts and are regarded with respect, they are 
not binding upon the courts and will be disregarded or overruled by the 
courts if the rules seek to extend or limit the actual scope of the statute."® 
Hence Department. rules, at best, are guides. They are of informational 
value as reflecting the Department’s position. In this respect they are 
useful to taxpayers as well as to employees of the Department, but they 
do not appear to have too much legal significance. 


REMEDIES AVAILABLE TO THE DEPARTMENT 


Assessment Proceedings 


The Retailers’ Occupation Tax Act and the Oil Inspection Act. 
Section 4 of the Retailers’ Occupation Tax Act 7? requires the Department 
to examine a return as soon as practicable after the return is filed and to 
correct the return according to the Department’s best judgment and in- 
formation. If this correction of the return shows a tax deficiency, the 
Department is required to issue its notice of proposed assessment stating 
that the Department proposes to assess the amount of the deficiency, to- 
gether with a penalty of ten per cent (twenty-five per cent in case of 
fraud in making the return). Under Section 5 of the Act,”* if no return 
is filed, the Department is required to determine the amount of tax due 
according to its best judgment and information and to issue its notice 
of proposed assessment for the amount of the delinquent tax, together 
with a penalty of twenty-five per cent. Under either section after the 
notice of proposed assessment is issued, the taxpayer has twenty days in 
which to protest and demand a hearing. If this is not done, the Depart- 
ment is required to issue its final assessment to the taxpayer in the amount 
of tax and penalty specified in the notice of proposed assessment. If the 
taxpayer does protest and demand a hearing within the allotted twenty 


*® Owens-Illinois Glass Co. v. McKibbin, 385 Ill. 245, 260, 52 N. E.2d 177, 184 
(1944). 

 Ex-Cell-O Corp. v. McKibbin, 383 Ill. 316, 50 N. E.2d 565 (1943); Cloak 
Mfg. Co. v. Department of Finance, 383 Ill. 253, 258, 49 N. E.2d 41, 43 (1943); 
Standard Oil Co. v. Department of Finance, 383 Ill. 136, 48 N. E.2d 514 (1943); 
Mahon v. Nudelman, 377 Ill. 331, 36 N. E.2d 550 (1941); Mallen Company v. 
Department of Finance, 372 Ill. 598, 25 N. E.2d 43 (1940). 
7 ILL. REV. STAT., c. 120, § 443 (1947). 
8 Id. § 444. 
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days, the Department must hold a hearing, giving the taxpayer at least 
seven days’ notice of its time and place. Following the hearing the Depart- 
ment is required to issue its final assessment in the amount found to be 
due. The amount of the final assessment in this situation may be equal 
to, or greater or less than, the amount of the notice of proposed assess- 
ment, depending upon what the evidence at the hearing discloses. The 
percentage of the penalty does not change in the course of the proceed- 
ing; hence the amount of the penalty, as finally assessed, will increase or 
decrease in proportion to the amount of tax finally assessed. 


Section 14b of the Oil Inspection Act ™ provides the same assess- 
ment procedure and penalties as are prescribed by Section 4 of the Re- 
tailers’ Occupation Tax Act, and Section 14c of the Oil Inspection Act *° 
provides the same assessment procedure and penalties as are prescribed by 
Section 5 of the Retailers’ Occupation Tax Act. However, both of the 
sections of the Oil Inspection Act under discussion also provide for the 
payment of interest if the Department’s final assessments are not paid. 


The Public Utilities Revenue Act, The Gas Revenue Tax Act, and 
The Messages Tax Act. Section 4 of The Public Utilities Revenue Act * 
provides that if the Department has reason to believe, and does believe, 
that any return is incorrect, after notice to the taxpayer making the return 
and an opportunity to be heard, the Department shall correct such return 
according to its best judgment and information. If a tax deficiency is 
found, the taxpayer is required to pay the amount of the deficiency, to- 
gether with a penalty of five per cent of such amount, within ten days 
after notice of the amount of such tax and penalty. If payment is not 
made within such ten days, an additional penalty of ten per cent shall be 
added to the amount of such tax. Section 5 of this Act *? provides that 
in case any taxpayer fails to make a return when and as required by the 
Act, the Department, after notice to such taxpayer and an opportunity 
to be heard, shali determine the amount of such tax according to its best 
judgment and information; and the taxpayer is required to pay the 
amount of the tax found to be due together with a penalty of twenty-five 
per cent of the amount of the tax, within ten days after notice of the 
amount so fixed and computed by the Department. 

The same procedures are provided for, respectively, in Sections 4 
and 5 of The Gas Revenue Tax Act ** and in Sections 4 and 5 of The 
Messages Tax Act.** It should be noted that under these laws, the cor- 
rection of returns or determination of tax due is not a preliminary step 


* ILL. REV. STAT., c. 104, § 14b (1947). 
Id. § 14c. 

SILL. REV. STAT., c. 120, § 471 (1947). 
Id. § 472. 

8 Id. §§ 467.19 and 467.20. 

* Id. §§ 467.4 and 467.5. 
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in the assessment procedure, as in the case of the Retailers’ Occupation 
Tax Act, but is the Department’s last act (aside from giving a notice to 
the taxpayer) in the assessment procedure, coming after the taxpayer has 
been given a preliminary notice and an opportunity to be heard. 


The Motor Fuel Tax Law. Section 5 of the Motor Fuel Tax Law * 
provides that if the Department has reason to believe and does believe that 
the amount of motor fuel shown on the return of a distributor as received, 
lost, or destroyed is incorrect or that an amount of motor fuel received 
by a distributor has not been reported to the Department as a receipt, the 
Department shall fix an amount for such receipt, loss, or destruction 
according to its best judgment and information. Section 15 of the Act * 
provides that if any distributor wilfully fails to pay over to the Depart- 
ment the amount due under the Act as and when such amount becomes 
payable, the amount due shall bear interest at the rate of one per cent per 
month, or fraction thereof, until paid. 


The Cigarette Tax Act and “An Act relating to alcoholic liquors.”’ 
Section 9a of the Cigarette Tax Act *? provides the same assessment pro- 
cedure and penalties as are provided for in Section 4 of the Retailers’ Occu- 
pation Tax Act. However, since the cigarette tax is computed upon the 
basis of the quantity of the commodity involved and is paid by the pur- 
chase of tax stamps rather than being computed upon the basis of gross 
receipts and paid when the monthly return is filed, the Department, in 
auditing the taxpayer’s records, may discover a tax deficiency for the total 
period of the audit but may be unable to allocate specific amounts of the 
deficiency to particular months so as to enable the Department to indi- 
cate that the return for this or that specified month is the particular return 
that should be corrected and made the basis of the notice of proposed 
assessment. In that situation the Act authorizes the Department to issue 
the notice of proposed assessment for the deficiency and penalty without 
first making a correction of returns. The notice of proposed assessment 
in this instance is given the same legal effect by the Act, 1.e., it is declared 
to be prima facie correct, as is given by the Act to a correction of returns.** 


Section 6a of Article VIII of ‘“‘An Act relating to alcoholic liquors’’*® 
provides the same assessment procedure as that prescribed in Section 9a 
of the Cigarette Tax Act, but the penalty provided for in Section 6a of 
Article VIII of “An Act relating to alcoholic liquors’’ is twenty-five per 
cent of the amount of the tax deficiency, even if no fraud in making the 
return is alleged to be involved. 


Id. § 421. 
Id. § 431. 
Id. § 453.9a. 
8 Ibid. 

® ILL. REV. STAT., c. 43, § 163a (1947). 
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Revocation of Authority to Do Business 


For violations of the applicable Act or lawful regulations, the De- 
partment is authorized to revoke authorizations to do business in the 
following instances: Section 2b of the Retailers’ Occupation Tax Act 
(certificate of registration, after notice and a mandatory hearing) ; Section 
16 of the Motor Fuel Tax Law (distributor's license, blender’s permit, 
certificate of registration of an exclusive industrial user [after notice] ), and 
Section 6 of the Cigarette Tax Act (distributor’s license, revoked or sus- 
pended, after notice and a mandatory hearing) .*° 


Arrest and Confiscation Proceedings 


The Cigarette Tax Act. Section 18 of the Cigarette Tax Act * pro- 
vides that any duly authorized employee of the Department may arrest, 
without warrant, any person committing a violation of the Act in his 
presence and may, without a search warrant, seize any original packages 
of cigarettes not stamped as required by law and any vending device in 
which such packages may be found. Section 18a of the Act * provides 
that after notice and hearing, if the Department determines that the orig- 
inal packages of cigarettes at the time of seizure were not stamped as re- 
quired by the Act or that any cigarette vending device at the time of its 
seizure contained original packages of cigarettes not stamped as required 
by the Act, the Department shall enter an order declaring such original 
packages or vending device confiscated and forfeited to the state. Under 
Section 21 of the Act,® if proceedings for judicial review terminate in 
favor of the Department or are not commenced within the time allowed 
by law, the Department is required to sell the confiscated cigarettes or 
vending devices. Section 20 of the Act ** provides a procedure for seizing 
illegally-held cigarettes or vending devices pursuant to a search warrant. 
Under this section the proceedings to confiscate and forfeit the cigarettes 
to the state are had in the courts; and if the cigarettes or vending devices 
are forfeited to the state by a court, they are delivered to the Department 
and sold by it in substantially the same manner as that provided in Sec- 
tion 21 of the Act. 

“An Act relating to alcoholic liquors.”’ Section 5b of Article VIII 


“ILL. REV. STAT., c. 120, §§ 441b, 432, and 453.6 (1947). The Motor Fuel 
Tax Law itself does not provide for a hearing in revocation cases, but the Department pro- 
vides for a hearing in this type of situation by Regulation No. 18, Rules and Regulations 
relating to Motor Fuel Tax Law, p. 45 (July, 1947). 


"ILL. REV. STAT., c. 120, § 453.18 (1947). 
@ Id. § 453.18a. 

"Id. 453.21. 
"4d; $453.20. 
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of the Act * provides that any authorized officer or employee of the De- 
partment may, without a search warrant, enter the licensed premises of 
any licensee under the Act to determine whether any licensee has in his 
possession any package or container of alcoholic liquor not stamped as 
required by the Act. Upon finding any such package or container, the 
Department officer or employee may seize it. Section 5c of Article VIII 
of the Act * provides that after notice and hearing, if the Department 
finds that the packages or containers of alcoholic liquor were not stamped 
as required by law, the Department shall enter an order declaring such 
packages or containers to be confiscated and forfeited to the state. Under 
Section 5d of Article VIII of the Act,*’ if proceedings for judicial review 
are terminated in favor of the Department or not commenced within the 
time allowed by law, the Department is authorized to sell the confiscated 
and forfeited alcoholic liquor. Sections 8-10 of Article X of the Act * 
provide a procedure for seizing, confiscating, and forfeiting contraband 
alcoholic liquor and other property found pursuant to a search warrant, 
but the Department does not enter into this procedure in any way except 
that, for cause, any person, including an employee of the Department, 
may be the person who files the complaint with a court asking that the 
search warrant be issued. However, if the alcoholic liquor or other prop- 
erty is declared confiscated and forfeited by the court, the items are not 
then turned over to the Department for disposition but are disposed of 
pursuant to the order of the court. 


Civil Actions and Claims Against Estates 


The Department is authorized to bring civil actions (described as 
actions at law in the case of the Retailers’ Occupation Tax Act) or to 
file claims against estates to recover unpaid taxes and penalties (and in- 
terest, in the case of the Oil Inspection Act) by Section 5 of the Retailers’ 
Occupation Tax Act, Sections 9a and 16 of the Cigarette Tax Act, Sec- 
tion 6a of Article VIII of “An Act relating to alcoholic liquors,”” Section 
5 of The Public Utilities Revenue Act, Section 5 of The Gas Revenue 
Tax Act, Section 5 of The Messages Tax Act and Section 14c of the Oil 
Inspection Act.*® Section 6 of the Motor Fuel Tax Law '” authorizes 
the Department to bring suits to recover unpaid taxes, penalties, and 
interest due under the Act. 


ILL. REV. STAT., c. 43, § 162b (1947). 
* Id. § 162c. 
" Id. § 162d. 
Id. §§ 190-192. 
* ILL. REV. STAT., c. 120, §§ 444, 453.9a, 453.16, 472, 467.20, and 467.5, c. 
43, § 163a, and c. 104, § 14c (1947). 
2 ILL. REV. STAT., c. 120, § 422 (1947). 
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Liens 


Section 5a of the Retailers’ Occupation Tax Act '* gives the Depart- 
ment a lien for unpaid Retailers’ Occupation Tax and penalties upon all 
the real and personal property—including after-acquired property—of 
any person to whom a final assessment is issued, or whenever a return is 
filed without payment of the tax or penalty shown therein to be due. 
The lien terminates unless notice of the lien is filed with the county re- 
corder of deeds or registrar of titles within two years after the lien arises.? 
Section 5e of the Act ?°* provides that the Department may, within five 
years after the notice of lien is filed, foreclose the lien upon real property 
in any court of equity of competent jurisdiction. Section 5f of the Act *% 
authorizes the Department, within five years after a notice of lien is filed, 
to enforce the lien upon personal property by distraint and sale. 


Bond Forfeitures 


Section 4a of the Cigarette Tax Act ?°° provides that under certain 
specified conditions, the bond filed with the Department by a cigarette 
distributor shall be deemed to be forfeited, and the Department may 
institute a suit upon such bond for the entire amount of the bond and 
costs. The Department is granted similar authority by Section 12% of 
the Retailers’ Occupation Tax Act } to bring suits upon bonds filed with 
the Department under that Act by itinerant vendors when forfeitures of 
such bonds occur. Section 6 of the Motor Fuel Tax Law *” authorizes 
the Department to bring suits to collect unpaid taxes, penalties, and in- 
terest due under that Act, and this presumably includes the right to bring 
such a suit upon bonds which must be furnished to the Department under 
Section 3 of that law. 1% 


Injunction 


Section 16 of the Motor Fuel Tax Law?” authorizes the Depart- 
ment upon application to any court of equity to restrain any person who 
refuses or fails to comply with the Act from acting as a blender or dis- 
tributor of motor fuel in this state. 


11 ILL. REV. STAT., c. 120, § 444a (1947). 
12 Id. § 444a and b. 

18 1g § 444. 

14 Id. § 4446. 

18 Td. § 453.4a. 

1 Id. § 451%. 

oF Id. 8 422. 

18 Td. § 419. 

1 Id. § 432. 
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Enforcement of Subpoenas and Subpoenas Duces Tecum 


When the Department issues a subpoena or subpoena duces tecum 
which is disobeyed, Sections 2b and 10 of the Retailers’ Occupation Tax 
Act, Section 10 of The Public Utilities Revenue Act, Section 10 of The 
Gas Revenue Tax Act, Section 10 of The Messages Tax Act, Section 7 of 
the Cigarette Tax Act, Section 14g of the Oil Inspection Act, and Section 
6b of Article VIII of ‘‘An Act relating to alcoholic liquors’ authorize the 
Department to apply to the courts for assistance in enforcing the subpoena 
or subpoena duces tecum.?° 

Prosecution 


Prosecutions for violations of the respective acts that are administered 
by the Department are authorized by Section 13 of the Retailers’ Occu- 
pation Tax Act, Section 13 of The Public Utilities Revenue Act, Section 
13 of The Gas Revenue Tax Act, Section 13 of The Messages Tax Act, 
Section 15 of the Motor Fuel Tax Law, Section 15 of the Oil Inspection 
Act, Section 5 of Article VIII and Sections 1-3 and 6 of Article X of 
“An Act relating to alcoholic liquors,’’ and Sections 14, 15, and 22-26 
of the Cigarette Tax Act.?™ 


REMEDIES AVAILABLE TO TAXPAYERS” 


Judicial Review 


Section 12 of the Retailers’ Occupation Tax Act, Section 12 of The 
Public Utilities Revenue Act, Section 12 of The Gas Revenue Tax Act, 
Section 12 of The Messages Tax Act, Section 8 of the Cigarette Tax Act, 
Section 16a of the Motor Fuel Tax Law, Section 6c of Article VIII of 
“An Act relating to alcoholic liquors,’’ and Section 14h of the Oil In- 
spection Act provide that final administrative decisions of the Department 
shall be judicially reviewable under the Administrative Review Act.*?® 
Under that Act the taxpayer may commence proceedings for judicial review 
by filing a complaint with the proper circuit or superior court." 


MOILL. REV. STAT., c. 120, §§ 441b, 449, 477, 467.25, 467.10, and 453.7, 
c. 104, § 14g, and c. 43, § 163b (1947). Except in the case of §§ 10, respec- 
tively, of The Public Utilities Revenue Act, The Gas Revenue Tax Act, and The 
Messages Tax Act, the provisions of law cited relative to the privilege of applying to courts 
for aid in the enforcement of subpoenas or subpoenas duces tecum issued by the Department 
extend the same privilege of making application to the courts to any other party to the 
proceeding. 

M1ILL. REV. STAT., c. 120, §§ 452, 480, 467.28, 467.13, 431, 453.14, 453.15, 
and 453.22-453.26, c. 104, § 15, and c. 43, §§ 162, 183-185, and 188 (1947). 

42 Numerous types of hearings that are available to taxpayers before the Department 
have already been mentioned and so will not be discussed at this point in the text. 

U3 ILL. REV. STAT., c. 120, §§ 451, 479, 467.27, 467.12, 453.8, and 432a, 
c. 43, § 163c, c. 104, § 14h, andc. 110, § 264-279 (1947). 

MILL. REV. STAT., c. 110, § 267 (1947). 
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Injunction Suit Without Payment Under Protest 


In the case of Owens-Illinois Glass Company v. McKibbin,’ the 
taxpayer was allowed to maintain an injunction suit against the Depart- 
ment without having paid any tax under protest. The Supreme Court held 
that where a tax is unauthorized by law or where it is levied upon prop- 
erty exempt from taxation, equity will take jurisdiction to enjoin the 
collection of the illegal taxes, this being an exception to the general rule 
that equity will not take jurisdiction when there is an adequate remedy 
at law. This exception applies only to the illegal and unauthorized im- 
position of a tax and not to irregularities in levying a lawful tax. 


Injunction Suit When Tax Is Paid Under Protest 


When a taxpayer makes a tax payment to the Department under 
protest in the manner prescribed by Section 2a.1 of “‘An Act in rela- 
tion to the payment and disposition of moneys received for or on behalf 
of the State,’ Section 2a of that Act 7 makes it the duty of the 
Department to transmit the payment to the state treasurer, together with 
a notice that the payment has been made under protest. Section 2a re- 
quires the state treasurer to deposit the money in the protest fund for 
thirty days. If the taxpayer within such thirty days files a complaint in 
chancery and secures a temporary injunction restraining the state treas- 
urer from transferring the money out of the protest fund, and if in addi- 
tion within such thirty days, a copy of the temporary injunction is served 
upon the state treasurer and also upon the Department, the payment that 
has been made under protest, together with subsequent payments that 
may be made under protest by the taxpayer, must be held in the protest 
fund until the final order or decree of the court. If the requirements of 
Section 2a are not complied with within thirty days by the taxpayer, the 
state treasurer is required to transfer the money paid under protest out 
of the protest fund and deposit it in the State Treasury fund in which the 
money would have been deposited if it had not been paid under protest. 


Claims Filed With the Department 


For Refund. Section 13 of the Motor Fuel Tax Law ** provides 
that any person who loses motor fuel through any cause or who uses 
motor fuel other than in motor vehicles upon the public highways of 
this state, as to which fuel the claimant has paid the Motor Fuel Tax, 
may file a claim for refund with the Department. The right to file such 
a claim is subject to a six-months’ statute of limitations. If the Depart- 


15 385 Ill. 245,52 N. E. 2d 177 (1943). 
M6 ILL. REV. STAT., c. 127, § 172a (1947). 
aid. 9.172. 

“SILL. REV. STAT., c. 120, § 429 (1947). 











DEPARTMENT OF REVENUE 273 





Summer] 


ment approves the claim, the Department is authorized to make a refund 
to the claimant out of any moneys appropriated to the Department by 
the General Assembly for that purpose. 

For Credit. Section 6 of The Public Utilities Revenue Act, Section 
6 of The Gas Revenue Tax Act, and Section 6 of The Messages Tax 
Act provide that if the taxpayer pays an amount of tax which is not 
due, either through mistake of fact or error of law, the taxpayer may 
file a claim for credit with the Department.'!® The right to file the claim 
is subject to a statute of limitations which ranges from three to three and 
one-half years following the date of the erroneous payment, depending 
upon the time when during a given six-months’ period the claim is filed 
with the Department.’*° If the Department approves the claim, the De- 
partment issues to the claimant a credit memorandum which he may use in 
discharging tax liability subsequently incurred by him under that Act 
or which he may assign (subject to reasonable rules of the Department) 
to another taxpayer under that Act. 

Sections 6, 6a, 6b, and 6c of the Retailers’ Occupation Tax Act 4 
provide a similar claim for credit procedure, with a corresponding statute 
of limitations.'2? However, the procedure in the Retailers’ Occupation 
Tax Act is much more elaborately outlined. Also the requirements of 
proof in a claim for credit case under the Retailers’ Occupation Tax Act 
are more extensive. For instance, Section 6 of the Act 8 provides that 
the Department may not allow a claim which is filed to recover an amount 
paid in total or partial liquidation of an assessment which had become 
final before the claim for credit is filed with the Department nor an amount 
paid in total or partial liquidation of a judgment, order, or decree of 
court. Also to sustain a claim under the Retailers’ Occupation Tax Act, 
the claimant must prove that he has borne the burden of the tax or, if he 
has shifted the burden of the tax to his vendee, that he has unconditionally 
repaid the amount to such vendee and that the vendee either has borne 
the burden of such amount or has unconditionally repaid it to persons 
to whom he has shifted the burden. 


Replacement of Stamps 


Insofar as gallonage taxes are concerned, “‘An Act relating to alco- 
holic liquors’’ provides no credit or refund procedure. The same is true 


19 Id. §§ 473, 467.21, and 467.6 (1947). 

1” For example, a claim filed, from July 1, 1949, through December 31, 1949, may 
include erroneous payments made on and after July 1, 1946. A claim filed, from January 
1, 1950, through June 30, 1950, may include erroneous payments made on and after 
January 1, 1947. 

WILL. REV. STAT., c. 120, §§ 445, 445a, 445b, and 445c (1947). 

12 Also see Rules and Regulations relating to Retailers’ Occupation Tax Act, art. 16, 
p. 28 (July, 1947), and Bulletin No. 6 relating to Retailers’ Occupation Tax Act, p. 70 
(July, 1947). 
3 ILL. REV. STAT., c. 120, § 445 (1947). 
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of the Cigarette Tax Act. By regulation the Department in a limited 
class of cases replaces stamps which have been affixed to packages of cig- 
arettes or to packages or containers of alcoholic liquor.*** 


INVESTIGATIONS AND HEARINGS 


Informal Proceedings 


Persons who are subject to the laws administered by the Department 
are required to keep adequate books and records and to make these avail- 
able for inspection by authorized Department employees at reasonable 
times.’2° These informal examinations of records by the Department may 
be cursory or they may consist of complete audits. 


Formal Proceedings—Hearings 


Procedure at Hearings. Burden of Proof. In revocation hearings and 
in confiscation and forfeiture hearings, under ‘“‘An Act Relating to Alcoholic 
Liquors,’ the Department is not given a prima facie case by statute, and so 
it is assumed that the Department must actually introduce evidence to 
support its charges in the first instance in these types of hearings. In hear- 
ings to determine tax due or overpaid and in confiscation and forfeiture 
hearings (Cigarette Tax Act), the statute gives the Department a prima 
facie case at the outset so that the Department commences these hearings by 
merely proving its compliance with all statutory requirements that precede 
the hearing. For example, Section 4 of the Retailers’ Occupation Tax 
Act ?** provides that the Department’s correction of returns shall be prima 
facie correct and prima facie evidence of the amount of tax shown therein 
to be due. 

The Illinois Supreme Court has held that after the Department has 
made out its prima facie case by showing compliance with statutory re- 
quirements, if the taxpayer then offers no evidence '*” or if the taxpayer 
offers in evidence nothing more than books and records of a nondescript 
character which tend to prove nothing and which fail to overcome the 
Department’s prima facie case,?** the Department’s final assessment, issued 
as a result of the hearing in the amount of the Department’s notice of 
proposed assessment, must be upheld by the courts without the necessity 


1% Seé Rules and Regulations relating to ‘‘An Act relating to alcoholic liquors,” 
Regulation No. 2, § (h), p. 8 (July, 1947), and Rules and Regulations relating to 
Cigarette Tax Act, art. 20, p. 13 (July, 1947). 

5 ILL. REV. STAT., c. 120, §§ 446, 474, 467.22, 467.7, 453.11, and 428, c. 
104, § 14d, and c. 43, §§ 157e, 164, 164% and 164% (1947). 

1% ILL. REV. STAT., c. 120, § 443 (1947). 

“7 Tatz v. Department of Finance, 391 Ill. 131, 62 N. E.2d 674 (1945); Ander- 
son v. Department of Finance, 370 Ill. 225, 18 N. E.2d 206 (1938). 
¥8 DuPage Liquor Store v. McKibbin, 383 Ill. 276, 48 N. E.2d 926 (1943). 














Summer] DEPARTMENT OF REVENUE 275 





of introduction of any further evidence by the Department to support its 
claim against the taxpayer. The taxpayer cannot overcome the Depart- 
ment’s prima facie case merely by introducing hearsay evidence which 
would not be admissible in a court.1*® However, if the taxpayer over- 
comes the Department’s prima facie case by competent testimony and 
evidence, the Department to that extent cannot then reach a decision which 
is adverse to the taxpayer unless the Department overcomes the effect of 
the taxpayer’s evidence by presenting competent evidence itself; and if 
the only competent evidence at the hearing is that of the taxpayer, the 
Department’s decision must be rendered in favor of the taxpayer.’ For 
example, if the taxpayer overcomes the Department’s prima facie case by 
competent testimony and books and records, the Department cannot then 
sustain its attempted assessment merely by introducing hearsay evidence 
which would not be admissible in a court.?*! This is true notwithstanding 
provisions of law to the effect that in the conduct of any investigation 
or hearing, the Department shall not be bound by the technical rules 
of evidence.'*? 


Manner of Conducting. The Department’s hearing officer, who con- 
ducts the hearing, also presents the Department’s case, cross-examines 
witnesses of the taxpayer, and otherwise represents the Department at 
the hearing. However, the hearing officer is not the person who makes the 
Department’s final decision as a result of the hearing. Though informal 
as a rule, the hearing is conducted like a court proceeding in that wit- 
nesses are called, sworn, examined, and cross-examined, and documentary 
evidence is marked for identification, authenticated, and introduced into 
evidence. When evidence is offered and objected to, the hearing officer, 
or the taxpayer or his attorney, may object to the introduction of the 
evidence. The grounds for the objection may be stated for the record. 
The hearing officer rules upon the objection, sustaining or overruling it in 
whole or in part and explaining the reasons for the ruling for the record. 
Even if the ruling is that the evidence should be excluded, it is admitted 
subject to objection, in order that it will appear in the record when tran- 
scribed and filed with the court upon review. In this way all evidence— 
as well as a record of the objections to the evidence and the Department’s 
rulings with respect to the objections—is before the court upon review. 
A hearing reporter takes down a verbatim account of the proceeding so 
that if the taxpayer seeks a judicial review of the Department’s decision, 
the record of the proceeding before the Department can be transcribed 


2 Hoffman v. Department of Finance, 374 Ill. 494, 30 N. E.2d 34 (1940). 


18 Cloak Mfg. Co. v. Department of Finance, 383 Ill. 253, 49 N. E.2d 41 (1943); 
Feldstein v. Department of Finance, 377 Ill. 396, 36 N. E.2d 557 (1941). 


181 Novicki v. Department of Finance, 373 Ill. 342, 26 N. E.2d 130 (1940). 
189 For example, see ILL. REV. STAT., c. 120, § 447 (1947). 
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and filed with the court as required by Sections 7 and 9 of the Admin- 
istrative Review Act.'* 

Appearances. At a hearing before the Department, the taxpayer may 
represent himself or he may be represented by an attorney. If the taxpayer 
is not present to identify the attorney who appears as being his authorized 
representative, the attorney before proceeding on behalf of the taxpayer 
must file with the Department the original, duplicate original, or photo- 
static copy of the original of a duly acknowledged power of attorney, signed 
by the taxpayer and authorizing such attorney to represent the taxpayer 
before the Department.?** Accountants may assist attorneys in preparing 
cases for presentation at hearings before the Department and may appear 
as witnesses on behalf of taxpayers at such hearings, but accountants may 
not act as attorneys for taxpayers at hearings before the Department.'*® 


Continuances and Conclusion of Hearing. Continuances of hearings 
must be applied for in writing by the taxpayer or his duly authorized 
representative,’*° but it has always been the Department’s policy to view 
requests for continuances with liberality and to grant continuances when- 
ever there is any reasonable justification for the request. 

The hearing is generally concluded with a ten-day reservation. This 
means that in the event that either the Department or the taxpayer desires 
to present additional evidence, another hearing may be held. If the De- 
partment does not wish to present additional evidence, then the taxpayer 
and his attorney will be notified to that effect and will be given ten days 
from the receipt of such notice in which they may make their wishes in 
this connection known to the Department. If within such ten days the 
taxpayer or his attorney does not indicate to the Department a desire 
to present additional evidence, the Department will then close the 
proceeding.?*? 

Procedure After Hearings. After the hearing is concluded, the hear- 
ing officer compiles a report, consisting of a summary of the evidence— 
including a description of exhibits—introduced at the hearings, together 
with findings of fact and recommendations as to what conclusions of law 
should be drawn from the facts. This report is submitted to the Director 
of Revenue for approval, modification, or rejection. Before a decision 
is finally made by the Director, the hearing officer is often required to 


3 ILL. REV. STAT., c. 110, §§ 270 and 272 (1947) . 

4 For example, see Hearing Rule No. 1 relating to Retailers’ Occupation Tax Act, 
p. 66 (July, 1947); Rules and Regulations relating to Retailers’ Occupation Tax Act, 
art. 19, p. 33 (July, 1947). 

* For example, see Hearing Rule No. 1 relating to Retailers’ Occupation Tax Act, 
p. 66 (July, 1947). 

* See Hearing Rule No. 3 relating to Retailers’ Occupation Tax Act, p. 66 (July, 
1947). 

7 This ten-day reservation procedure is not statutory but is a matter of policy with 
the Department. 
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submit additional information, including, when desired, the complete 
transcribed record of the hearing. The Director is assisted, especially in 
Retailers’ Occupation Tax cases which are the most numerous, by review- 
ing officers. 

Rehearings. The Acts administered by the Department do not pro- 
vide for rehearings. However, rehearings may be obtained for good cause 
shown. 


THE MUNICIPAL RETAILERS’ OCCUPATION 
TAX ACT 


Under Section 23-54.1 of the Revised Cities and Villages Act,?** 
the corporate authorities of any municipality by following the prescribed 
procedure may, by ordinance or resolution, impose a tax upon persons 
engaged in the business of selling tangible personal property at retail in 
such municipality at a rate to be fixed by ordinance or resolution of the 
corporate authorities, but the rate may not exceed one-half of one per 
cent of the gross receipts from retail sales made in the course of the busi- 
ness that is taxed. However, the Municipal Retailers’ Occupation Tax 
Act may not go into effect in any municipality until the question of its 
adoption is first submitted to the electors of that municipality and ap- 
proved by a majority of those voting on the question. When any munici- 
pality does adopt the provisions of the Municipal Retailers’ Occupation 
Tax Act, the Department of Revenue is required to act as the administer- 
ing and enforcing agency. Except for the disposition of moneys collected, 
the procedures to be followed are substantially the same as those provided 
for in the Illinois Retailers’ Occupation Tax Act. 

Thus far, no municipality has adopted the provisions of the Munici- 
pal Retailers’ Occupation Tax Act, and so the Department is not yet 
performing any duties under that section of the Revised Cities and Villages 
Act. 


18 ILL. REV. STAT., c. 24, § 23-54.1 (1947). 











THE DEPARTMENT OF LABOR 
[DIVISION OF UNEMPLOYMENT 
COMPENSATION] 


BY SAMUEL C. BERNSTEIN * 


AN ADEQUATE DESCRIPTION of administrative procedures under 
the Illinois Unemployment Compensation Act is possible only in the light 
of an explanation of the basic provisions of the law. An evaluation of 
such procedures calls for an analysis of the aims of the Act in order to 
determine the extent to which the procedures contribute to the achieve- 
ment of such objectives. The preliminary portion of this article, there- 
fore, sketches the background necessary to an appreciation of the admin- 
istrative procedures under the Act. 


BAsIc INFORMATION REGARDING THE ILLINOIS 
UNEMPLOYMENT COMPENSATION ACT 


Background of the Act 


Every state in the union has an unemployment compensation law, 
established as a result of the enactment on August 14, 1935, of Titles 
III and IX of the Federal Social Security Act.t A discussion of the Illinois 
Unemployment Compensation Act must, therefore, take cognizance of 
the foregoing provisions of the Federal Act and the causes which impelled 
their enactment in order to indicate the close interrelationship between the 
state and federal programs in combatting the evils of unemployment. 

The critical conditions existing prior to 1935 which gave rise to a 


*SAMUEL C. BERNSTEIN. A.B. 1931, LL.B. 1933, University of 
Illinois; Commissioner of Unemployment Compensation, Depart- 
ment of Labor, Chicago, Illinois; consultant in the field of employ- 
ment security to the Governor’s Conference and Council of State 
Governments, consultant in the field of administration of employ- 
ment security to the Public Administration Service, chairman of 
the Unemployment Compensation Program Committee of the Inter- 
state Conference of Employment Security Agencies; member of Leg- 
islative Reference Bureau, Springfield, Illinois, 1934 to 1937, and 
draftsman of bills for the Illinois General Assembly, including the 
Unemployment Compensation Act. 


49 STAT. 620 (1935), 42 U.S.C. § 301 (1946). 
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state-federal system of unemployment insurance have been graphically 
described by the Supreme Court of the United States in Steward Machine 
Co. v. Davis and Helvering v. Davis.2, The national scope of the problem 
of unemployment was stressed by the President of the United States in his 
message to Congress on June 8, 1934.3 Both branches of Congress at 
that time emphasized that unemployment relief posed the most serious 
question for the nation.* The problem was nationwide in scope and could 
not be met by the states acting individually. Moreover, most state leg- 
islatures were reluctant to establish unemployment insurance systems 
because it was feared local employers would be placed at a disadvantage 
in competing with employers in states which did not require unemploy- 
ment insurance contributions.® 

To cope with the problem, Congress enacted Titles III and [X of the 
Social Security Act. The Federal Act, however, did not set up a single 
federal system of unemployment insurance. Instead through a tax-offset 
device, it encouraged the states to establish their own systems conforming 
to a few broad federal standards. Briefly Title [X—now the Federal 
Unemployment Tax Act *—levies an annual tax of three per cent on 
the pay roll of all employers in business and industry (with stated excep- 
tions) who have eight or more workers in the United States. The tax 
is limited to the first $3,000 paid to a worker during the year. A tax- 
payer, however, is allowed a credit against the federal tax for the amount 
of contributions paid into an unemployment compensation fund established 
under a state law, said credit not to exceed 90 per cent of the federal tax. 
Such credit is allowed only if the state law is periodically certified by the 
Federal Security Agency to the Secretary of the Treasury as satisfying 
certain minimum criteria. Among these criteria is the requirement that 
the state law provide that the contributions paid to the state be promptly 
paid over to the Secretary of the Treasury to the credit of the state’s un- 
employment trust fund. Money withdrawn from said fund by the state 
must be used solely for the payment of unemployment compensation 
benefits. 

The Federal Unemployment Tax Act also sets out conditions under 
which states may allow employers with stable employment records to 
secure lower rates of contributions. Employers with reduced rates of 
contributions under state experience-rating plans which have been ap- 
proved by the Federal Government may offset against the federal tax the 


7301 U. S. 548, 57 Sup. Ct. 883 (1937); 301 U. S. 619, 57 Sup. Ct. 904 
(1937). 

* 78 CONG. REC. 10770 (1934). 

“H. R. REP. No. 615, 74th Cong., Ist Sess. 7 (1935); SEN. REP. No. 628, 
74th Cong., Ist Sess. 10 (1935). 

5 Buckstaff Co. v. McKinley, 308 U. S. 358, 60 Sup. Ct. 279 (1939); Steward 
Machine Co. v. Davis, 301 U. S. 548, 57 Sup. Ct. 883 (1937). 
®53 STAT. 183 (1939), 26 U.S.C. § 1600 (1946). 
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amount of the reduction in state unemployment compensation contribu- 
tions. In no event, however, may any offset exceed 90 per cent of the 
federal tax. 

To further encourage the states to establish unemployment com- 
pensation systems, Title III of the Social Security Act provides for grants 
to cover the administrative costs of such systems. The funds are appro- 
priated by Congress and distributed by the Social Security Administra- 
tion. These federal grants are made subject to the requirement that the 
state has in use methods of administration reasonably calculated to insure 
the full payment of benefits when due and provides for fair hearings to 
those whose claims are denied. A state is not entitled to the grant if in 
the administration of the state law benefits are denied in a substantial 
number of cases to individuals entitled thereto under the state law. 

Since employers in all of the states were obliged to pay the federal 
tax and yet the Federal Government paid no benefits to workers, each of 
the states enacted an approved unemployment compensation law so that 
its employers could secure the offset credit and its workers could obtain 
benefits in the event of unemployment. Thus the relationship between 
the state and federal programs is apparent. The Federal Act is not an 
unemployment insurance law. It levies pay roll taxes but makes no 
provision for the payment of benefits to unemployed workers, leaving 
that vital function to the states. The primary purpose of the Federal 
Act was to remove the fears which obstructed the creation of state unem- 
ployment insurance laws. Except for very general federal standards, each 
of the states has established its own eligibility requirements, benefit amounts 
and duration, waiting periods, disqualification rules, and administrative 
procedures. 

Objectives of the Act 


The Illinois Unemployment Compensation Act, which was ap- 
proved on June 30, 1937,7 has two objectives. One is remedial—the 
relief of unemployment through the payment of benefits. Although it is 
of the utmost importance to pay unemployment compensation benefits 
to workers who are laid off, the payment of such benefits does not resolve 
the problem of unemployment. Nor does it significantly diminish the 
anguish of an unemployed worker in being uprooted from place and 
status, in being forced to make drastic readjustments and personal re-eval- 
uations, and in being subject to the paralyzing dread that when benefits 
cease, he may be faced with the necessity of taking private charity or 
public relief. What is far more essential is job security. Any encourage- 
ment that can be given employers to stabilize their employment is of 
the utmost desirability. Therefore, the Act also has another objective— 
the stabilization of employment through the incentive of reduced rates 


TILL. REV. STAT., c. 48, §§ 217-250 (1947). 
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of contributions. Both objectives are expressed in the opening paragraph 
of the Act,* which is as follows: 


“DECLARATION OF PUBLIC POLICY. As a guide to the 
interpretation and application of this Act the public policy of the 
State is declared as follows: Economic insecurity due to involuntary 
unemployment has become a serious menace to the health, safety, 
morals and welfare of the people of the State of Illinois. Involuntary 
unemployment is, therefore, a subject of general interest and concern 
which requires appropriate action by the legislature to prevent its 
spread and to lighten its burden which now so often falls with crush- 
ing force upon the unemployed worker and his family. Poverty, dis- 
tress and suffering have prevailed throughout the State because funds 
have not been accumulated in times of plentiful opportunities for em- 
ployment for the support of unemployed workers and their families 
during periods of unemployment, and the taxpayers have been un- 
fairly burdened with the cost of supporting able-bodied workers who 
are unable to secure employment. Farmers and rural communities 
particularly are unjustly burdened with increased taxation for the 
support of industrial workers at the very time when agricultural 
incomes are reduced by lack of purchasing power in the urban mar- 
kets. It is the considered judgment of the General Assembly that in 
order to lessen the menace to the health, safety and morals of the 
people of Illinois, and to encourage stabilization of employment, com- 
pulsory unemployment compensation upon a state-wide scale, pro- 
viding for the setting aside of reserves during periods of employment 
to be used to pay benefits during periods of unemployment, is 
necessary.” 


The legislative purpose embodied in the foregoing declaration of 
public policy has been judicially acknowledged. The Supreme Court of 
Illinois has repeatedly declared that the relief of unemployment is a public 
purpose; that the Act is an ‘exercise of the police power; that the involun- 
tary contributions required to maintain the system of unemployment 
compensation are not general taxes; that the Act is not a taxing statute; 
and that it is entitled to a liberal construction to the end that its purposes 
may be achieved.® 

Pursuant to its declaration of public policy, the legislature created 
a system whose functions are twofold. One is the payment of benefits 
to eligible unemployed workers. In administering the benefit provisions 
of the Act, the director of labor, who is charged with the administration 
of the law, must determine whether each benefit claimant is eligible and 
the weekly and maximum amount of benefits to which he may be entitled. 
A claimant’s eligibility and his weekly and maximum benefit amounts are 
based upon the wages he has earned from an employer or employers who 


* Id. & 247. 
® Lindley v. Murphy, 387 Ill. 506, 56 N. E.2d 832 (1944); Zelney v. Murphy, 
387 Ill. 492, 56 N. E.2d 754 (1944) ; Zehender & Factor, Inc. v. Murphy, 386 Ill. 258, 
53 N. E.2d 944 (1944); Oak Woods Cemetery Association v. Murphy, 383 Ill. 301, 
50 N. E.2d 582 (1943). 
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are subject to the Act, t.e., who are liable for the payment of contribu- 
tions. These questions of eligibility and wage credits thus merge into 
the second function of the system, namely, that of determining the em- 
ployers who are subject to the Act, the amount of contributions due from 
such employers, and the collection of contributions. Related to the second 
function is the determination of contribution rates under the experience- 
rating provisions of the law. Here again, the determination of a claim- 
ant’s benefit rights is of importance since any question with respect to 
the validity or legality of a benefit payment has a direct relationship to 
the establishment of variable contribution rates for individual employers. 
Thus the two basic functions of the system—the collection of contribu- 
tions and the payment of benefits—are interdependent and directly affect 
each other. An outline of the benefit and contribution provisions of the 
Act and the issues which they raise will indicate more clearly the nature 
of the administrative processes within the agency. 


Payment of Unemployment Benefits 


Every employer who is liable for the payment of contributions is 
required to file wage reports quarterly, showing the name of each worker, 
his social security number, and the amount of wages paid to him during 
such quarter. This information is transferred by the Division to separate 
wage record cards for each worker and is filed according to social security 
number. The agency thus has a complete record for each worker covered 
by the Act, showing his name, social security number, employer, and 
the amount of wages earned during each calendar quarter of the year. 

On the basis of these records, the Division is enabled to determine 
the benefit rights of claimants when they apply for unemployment com- 
pensation. An eligible claimant applies for and receives his benefits in 
what is known as a benefit year. This is the twelve-consecutive month 
period beginning April 1 of any year. A claimant's right to benefits and 
the weekly amount and duration of such benefits are predicated upon his 
earnings from employers subject to the Act during a given past period, 
which is called the base period. This is the calendar year immediately 
preceding the first day of a benefit year. For example, a new benefit year 
will commence April 1, 1949, and will terminate on March 31, 1950. 
The base period for such benefit year will be 1948. 

To qualify for unemployment insurance in a benefit year, a worker 
must have earned at least $225 in the base period. This requirement is con- 
tained in the Act in order that benefits be paid solely to those persons who 
are actually in the labor market. The amount of benefits that an eligible 
claimant may draw per week is equal to five per cent of the total wages paid 
to him during the calendar quarter of the base period in which his wages 
were highest. However, the weekly benefit amount may not be more 
than $20 nor less than $10. The full amount of unemployment insurance 
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which an eligible claimant may draw during his benefit year is related 
to the total wages paid to him during the base period by employers sub- 
ject to the Act. An eligible claimant may draw benefits for at least ten 
weeks. His maximum benefits may not exceed twenty-six times his weekly 
benefit amount. 

The remedial purpose of the Act is to provide unemployment insur- 
ance to individuals who become involuntarily unemployed. The prime 
conditions of eligibility for benefits are ability to work and availability 
for work. Individuals who are unemployed because of physical disa- 
bility or who are unavailable for work because of personal circumstances 
are not eligible for benefits. As a test of their ability and availability, 
claimants are required to register periodically at public employment offices 
and must accept suitable employment. The Act prescribes the criteria 
which must be considered in determining suitability of work. It provides 
that in determining whether any work is suitable for an individual, con- 
sideration shall be given to the degree of risk involved to his health, safety, 
and morals, his physical fitness and prior training, his experience and 
prior earnings, his length of unemployment, his prospects for securing 
local work in his customary occupation, and the distance of the available 
work from his residence. 

If a claimant without good cause fails to apply for suitable work 
when directed by the employment office or the director, or fails to accept 
suitable work when offered to him, then he becomes ineligible for benefits 
for a period of approximately four to eight weeks. A claimant may also 
be disqualified from receiving benefits for a similar period of time if it 
is determined that he has left work voluntarily without good cause or has 
been discharged for misconduct connected with his work. Workers are 
generally ineligible for benefits when it is found that their unemployment 
is due to a stoppage of work which exists because of a labor dispute at 
the establishment at which they are or were last employed. 


Contributions 


Employer Liability for the Payment of Contributions. As already 
indicated, the law does not cover all workers but only those who have 
worked for employers subject to the Act, t.e., employers who are liable 
for the payment of contributions. Primarily this includes employers who 
have six or more workers in the State of Illinois. Employers who are 
not liable may voluntarily elect coverage for their workers, subject to 
the approval of the director of labor. 

The Act excludes certain types of employment. It does not cover 
workers who are engaged in agricultural labor, domestic service, service 
performed for certain close relatives, governmental service, service for non- 
profit, religious, charitable, scientific, literary, educational, or humane 
organizations, and a number of others. Administrative considerations, 
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constitutional restrictions, and matters of public policy account for most 
of the exemptions. Employers may generally elect coverage for workers 
whose services are excluded. 

The Act contains a very comprehensive definition of employment.?° 
It provides that: 


’’Service performed by an individual for an employing unit, whether 
or not such individual employs others in connection with the per- 
formance of such services, shall be deemed to be employment subject 
to this Act unless and until it is proven in any proceeding where such 
issue is involved that— 


““(A) Such individual has been and will continue to be free 
from control or direction over the performance of such services, both 
under his contract of service and in fact; and 


““(B) Such service is either outside the usual course of the busi- 
ness for which such service is performed or that such service is per- 
formed outside of all the places of business of the enterprise for which 
such service is performed; and 


““(C) Such individual is engaged in an independently estab- 
lished trade, occupation, profession, or business.”’ 


The statutory definition of employment goes beyond the common 
law concept of the master-servant relationship applicable to the law of 
torts, agency, and workmen’s compensation. The fact that an individual 
is free from direction or control over the performance of his work does not 
lessen his reliance upon the continuation of his employment for his live- 
lihood or diminish his vulnerability to the evils resulting from unem- 
ployment. Many persons who are commonly considered as independent 
contractors are, therefore, covered by the Act. The Supreme Court of 
Illinois has in a long line of cases recognized the legislative intention to 
broaden the base of employment beyond the common law concept and has 
held that the legislative definition is different and more inclusive than 
the master-servant relationship.” 

Rates of Contributions. Every employer who is subject to the Act 
is required to pay contributions at the rate of 2.7 per cent (which is 90 
per cent of the federal unemployment tax) of his pay roll for five suc- 
cessive years. As in the Federal Unemployment Tax Act, contributions 
are limited to the first $3,000 of wages paid to a worker during the year. 
Beginning with the sixth year and each year thereafter, an employer re- 
ceives a variable rate (a rate other than 2.7 per cent) which is measured 
partly in terms of his own experience with the hazard of unemployment 
in a specified three-year period and partly in terms of the experience of 


ILL. REV. STAT., c. 48, § 218(f) (5) (1947). 

™ Van Ogden, Inc. v. Murphy, 390 Ill. 133, 60 N. E.2d 877 (1945); Toplis & 
Harding, Inc. v. Murphy, 384 Ill. 463, 51 N. E.2d 505 (1943); Miller, Inc. v. Murphy, 
379 Ill. 524, 42 N. E. 2d 78 (1942); Peasley v. Murphy, 381 Ill. 187, 44 N. E.2d 
876 (1942). 
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the state as a whole during the same period of time. Such experience, if 
favorable, may result in a rate of contributions as low as 0.5 per cent or, 
if unfavorable, may result in a rate of contributions as high as 3.6 per 
cent. In between the minimum and maximum rates are other rates which 
an employer may receive, depending, of course, upon his experience and 
that of the state with the hazard of unemployment. These rates are 1%, 
1.5%, 2.0%, 2.5%, and 3%. 

An employer's individual experience with the risk of unemployment 
is measured by (1) his labor turnover, which results in the payment of 
a certain amount of benefits to his former workers, and (2) his total pay 
roll on which contributions have been paid. Whenever an unemployed 
worker has drawn three times his weekly benefit amount during a benefit 
year, then each of the employers from whom he received wages in the 
base period is charged with the amount of such wages. These charges 
are termed benefit wages and essentially reflect an employer’s experience 
with the risk of unemployment and constitute the chief factor in the deter- 
mination of his variable rate of contributions. It generally follows that 
the greater the benefit wage charges, the greater the rate, and the lower 
the benefit wage charges, the lower the rate. 

The computation of an employer’s rate upon the basis of his ex- 
perience and that of the state with the risk of unemployment is called 
experience rating. Such rating has been in effect in Illinois since 1943. 
Prior to 1943 the rate for all employers was 2.7 per cent. Together with 
the aid of full employment during the war, experience rating has brought 
a sharp reduction in contribution rates. From 1943 to 1947, inclusive, 
the average contribution rates of all employers in Illinois were as follows: 
1943—1.53%, 1944—1.66%, 1945—1.47%, 1946—.79%, 1947— 
85%. 

A provision of the Act often overlooked by buyers and sellers of a 
business enterprise is Section 18(c) (6),'* which deals with the transfer 
of an employer’s experience-rating record. In effect that subsection pro- 
vides that when an employer sells all or substantially all of his business, 
then his experience with the risk of unemployment is transferred to his 
successor; and the latter thereafter acquires a low or a high rate of con- 
tributions, depending, of course, on the nature of his predecessor's ex- 
perience. The predecessor, if he continues in business with the portion 
he has retained or if he shortly thereafter starts a new enterprise, must 
again pay contributions at the rate of 2.7 per cent for a period of five 
years before he may again become eligible for a variable rate. This should 
be borne in mind whenever a transaction involves the buying or selling 
of a business which is subject to the Act. If the business has a rate of 
contributions below 2.7 per cent, it possesses an asset which should be 


ILL. REV. STAT., c. 48, § 234 (1947). 
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considered by the buyer and seller. On the other hand, if it has a ‘rate in 
excess of 2.7 per cent, such liability should be taken into consideration 
by the parties to the transaction. 


ADMINISTRATIVE PROCEDURE—RULE-MAKING 


In order to effectively administer the provisions of the law and 
thereby accomplish the statutory purpose, the director of labor is ex- 
pressly empowered to adopt rules and regulations. The Act specifically 
provides 7* that: 


“The Director shall determine all questions of general policy, 
promulgate rules and regulations and be responsible for the admin- 
istration of this Act. : 

‘General and special rules may be adopted, amended, or rescinded 
by the Director only after public hearing or opportunity to be heard 
thereon, of which proper notice has been given. General rules shall 
become effective ten days after filing with the Secretary of State and 
publication in one or more newspapers of general circulation in this 
State. Special rules shall become effective ten days after notification 
to or mailing to the last known address of the individuals or concerns 
affected thereby. Regulations may be adopted, amended, or re- 
scinded by the Director and shall become effective ten days after 
filing with the Secretary of State and, such filing shall be public 
notice of such regulation, amendment thereto or rescission thereof, 
as the case may be.” 


Pursuant to the Act the director has adopted a number of rules and 
regulations which fall into three general classes, namely, substantive, pro- 
cedural, and interpretative. Most of the regulations deal with matters 
of procedure and the type of records to be maintained by employers sub- 
ject to the Act and the reports which they are required to file. Rules 
and regulations are printed and are available to anyone who desires them. 
They are also published in various unemployment insurance services. 

Although there is no requirement for hearings in connection with 
the adoption of regulations, hearings are held where the nature of the 
regulation so warrants. Thus prior to the adoption of regulations deal- 
ing with reporting requirements, extensive hearings were held throughout 
the State of Illinois, and all interested employer groups were invited to 
attend. Where the nature of the subject lends itself to consultation rather 
than to hearings, those whose interests are affected are consulted with prior 
to the adoption of a regulation. The agency has made it a practice to 
always consult with employer or labor groups where their interests are 
especially involved and with representatives of employer groups, labor 
groups, and the general public on matters of common interest before prom- 
ulgating a regulation. 


* ILL. REV. STAT., c. 48, § 237 and 237a (1947). 
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There is no statutory method provided for the direct judicial review 
of rules and regulations. Their validity, however, may be assailed by 
any particular individual in any proceeding in which such rule or regu- 
lation is involved.** The agency prepares advisory rulings which do not 
have the effect of official rules. When they are of general interest, they 
are contained in agency bulletins or digests, and they are released for 
publication to all unemployment insurance services. In addition they are, 
upon occasion, submitted to newspapers in the form of press releases. 


ADMINISTRATIVE PROCEDURE—PROCESS 
OF ADJUDICATION 


The foregoing summary of the basic substantive provisions of the 
Act and the rules and regulations adopted pursuant thereto may serve as 
an introduction to the following discussion of the administrative processes 
within the agency. The processes fall under two headings: (1) informal 
procedures and (2) formal procedures. 


Informal Methods of Procedure 


In commenting on informal methods of adjudication, the United 
States Attorney General’s Committee on Administrative Procedure *® 
declared: 


“Every administrative agency is charged with administering or 
enforcing, in the field which Congress has marked out for it, provisions 
of law which affect private interests. To do this requires the investi- 
gation and decision of great numbers of particular cases . . . resort 
may be had to formal proceedings with testimony of witnesses, steno- 
graphic record, brief, arguments, and findings of fact or opinion. 
But despite the fact that formal procedure is generally available, it 
is of the utmost importance to understand the large part played by 
informal procedure in the administrative process. In the great major- 
ity of cases an investigation and a preliminary decision suffice to settle 
the matter. Comparatively few cases flower into controversies in 
which the parties take conflicting positions of such moment to them 
that resort is necessary to the procedure of the court room. 

‘““ , . Examples could be multiplied from nearly every agency 
in the Federal Government. Enough have been given, however, to 
make clear that even where formal proceedings are fully available, 
informal procedures constitute the vast bulk of administrative adju- 
dication and are truly the lifeblood of the administrative process.”’ 


™% Oak Woods Cemetery Association v. Murphy, 383 Ill. 301, 50 N. E.2d 582 
(1943). 

%® Administrative Procedure in Government Agencies, SEN. DOC. NO. 8, 77th Cong., 
Ist Sess. 35 (1941). 























































288 [Vol. 1949 


ILLINOIS ADMINISTRATIVE PROCEDURE 





The foregoing comment undoubtedly applies with equal cogency to 
state as well as to federal administrative agencies. The great bulk of 
administrative decisions under the Illinois Unemployment Compensation 
Act are made without formal hearings. Such decisions are essential in 
order to promptly and effectively dispose of the tremendous volume of 
cases which come before the agency and which demand simple, fair, and 
swift action. The number of cases alone makes formal proceedings im- 
possible without increasing personnel out of all reason. Moreover, in- 
formal methods result in considerable savings in time and money to em- 
ployers, workers, and the agency. 

The administrative procedures established by the Act and the regu- 
lations largely reflect the two major functions of the system—the pay- 
ment of benefits and the collection of contributions. Since the informal 
administrative processes with respect to benefit rights differ from those 
in which contribution liability or rate of contributions is in issue, they 
will be separately discussed. 

Informal Procedures Relating to Benefit Claims. The Act and its 
regulations describe the manner in which claims for benefits shall be 
handled and the methods whereby the rights of interested parties with 
respect to such claims are to be protected. When an unemployed worker 
files his claim for benefits, it is examined by a deputy, a civil service em- 
ployee of the Division who is a representative designated for this purpose 
by the director of labor. The deputy’s investigation of the claim ulti- 
mately leads to the making of two separate decisions, known respectively 
as a finding and a determination. 

The finding is a statement of the amount of wages paid to the claim- 
ant during each quarter in the base period by each employer liable for 
the payment of contributions. On the basis of the finding, the deputy 
determines whether the claimant has been paid sufficient wages to be eli- 
gible for benefits. If the claimant has been paid such wages, the deputy 
determines the claimant’s weekly benefit amount and the maximum amount 
payable during the benefit year. After a claim has been filed, each em- 
ployer who paid wages to the claimant during the base period is sent a 
statement of the amount of such wages. The form is sent to employers 
to notify them that a claim has been filed and to give them an opportu- 
nity to notify the Division in the event the wages are incorrectly listed. 
This is important in view of the fact that the claimant’s monetary benefit 
rights are based upon those wages. Moreover, receipt of the statement 
by an employer gives him an opportunity to offer work to the claimant if 
such work is available. If the employer does not agree with the amount 
of wages listed on the statement, he is required to communicate with 
the Division in order to secure a correction of the finding. The claimant 
is likewise furnished with a statement which lists all his base period 
employers and the amount of wages he was paid by each of them, as 














289 


Summer] UNEMPLOYMENT COMPENSATION 





well as his weekly benefit amount and the total benefits payable to him 
in the course of the benefit year. 

At the time a claim is filed, a notice is sent to the claimant’s most 
recent employer. Upon being apprised of the filing of the claim, the most 
recent employer has an opportunity to furnish the Division with any 
information which may cast doubt upon the claimant's eligibility for 
benefits. The co-operation of all employers in supplying such informa- 
tion voluntarily or upon request is essential if the Act is to be properly 
administered. 

With respect to each week for which an individual claims benefits, 
the deputy makes a decision known as a determination. This is a decision 
concerning the validity of the claim in connection with the nonmonetary 
eligibility requirements prescribed by the Act. Since unemployment com- 
pensation is partial compensation for the wage loss suffered by an indi- 
vidual as a result of unemployment due to lack of work opportunities, 
the deputy in making his determination decides upon the following issues: 


(1) Is the claimant unemployed and has he properly made a claim 
with respect to the week or weeks of his unemployment? 

(2) Has he registered for work with and continued to report to the 
Illinois State Employment Service as directed? Has he sought work on 
his own initiative? 

(3) Is he able to work and ready to accept full-time suitable work? 

(4) If he has had some earnings during the week of unemploy- 
ment with respect to which he is claiming benefits, what was the amount 
of such earnings? 


In addition, in the course of making a determination, the deputy 
must determine whether or not certain facts exist on the basis of which 
the claimant may be subject to disqualification. The major issues which 
the deputy must explore in the course of his investigation are the following: 


(1) Whether the claimant had left a prior position voluntarily 
and, if he did, whether or not good cause for such voluntary leaving 
existed. 

(2) Whether the claimant was discharged from his prior position 
for reasons other than lack of work and, if he was, whether such discharge 
was for misconduct connected with the work. 

(3) Whether or not the claimant had failed to apply for or refused 
an offer of suitable work and, if he had, whether it was with or without 
good cause. : 

(4) Whether or not the claimant’s unemployment is due to a labor 
dispute at his last place of employment. 

The deputy makes his finding and determination solely on the basis 
of the records and information he has before him. No formal hearing is 
conducted. The available information is compiled from the records of 
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the Division, reports of the Factory Inspection Division of the Illinois 
Department of Labor and the Illinois State Employment Service, and 
from the deputy’s interviews with the claimant, with interested employers, 
and any other individuals who may have relevant information to offer. 

Informal Procedures Relating to Contribution Liability and Con- 
tribution Rates. The Act and its regulations require every employer in the 
state to keep proper pay roll records. These records must contain essential 
information which will enable the agency to determine whether an em- 
ployer is subject to the law, the payments he is required to make into the 
state unemployment trust fund, and, as previously indicated, the benefit 
rights of unemployed workers. Every individual or firm that has one or 
more persons in employment in Illinois is required to fill out informa- 
tional reports when requested by the Division. Every new or reorganized 
business must file such informational reports within thirty days of the date 
it commenced business. On the basis of the ixformation reported by em- 
ployers and audits made by field auditors of the Division, a determination 
is made as to whether an employer is subject to the Act and the amount 
of contributions due and owing. In the event it is determined that an 
employer is subject to the Act, he is notified of that fact in writing and 
requested to pay contributions. If contributions are subsequently not 
paid, the Division issues a written decision known as a determination and 
assessment. This is a statement of the employer’s liability for the pay- 
ment of contributions, the amount of contributions due, and a demand 
for payment. An employer who has paid contributions erroneously may 
file a claim for adjustment or refund not later than three years after the 
day upon which such sums were paid. Whenever such a timely claim is 
filed, an investigation is made into its merits; and if the claim is allowed, 
a refund or adjustment is granted. If the claim is denied, notice of such 
determination is served upon the employer, together with the reasons 
therefor. 

Periodically each employer subject to the Act is furnished with a 
statement showing the names and social security numbers of former 
workers who drew three times their weekly benefit amount and the amount 
of the worker’s wages which are being charged against the employer’s 
experience-rating account. These charges are termed benefit wages and, 
as previously explained, constitute an important element in the computa- 
tion of an employer’s variable rate of contributions. An employer may 
apply for a revision of his benefit wage statement and a timely application 
is followed by an order which is served upon the employer, either allow- 
ing the application in whole or in part or denying it. In the first quarter 
of each year, employers subject to the Act are notified of their contribu- 
tion rates for that calendar year. The notice each employer receives 
shows the basis for the rate and the manner in which it is computed. 
Whenever a timely application for review of the rate determination is 
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filed, an order is issued either allowing the application in whole or in 
part or denying it. 

Although the foregoing decisions are made without a formal hearing, 
they are predicated upon the records of the Division, including field audits 
and reports filed by employers as well as conferences with the parties 
affected by the decisions. Moreover, such decisions are attended by cer- 
tain prescribed formalities. They are in writing and in many instances 
they are served by registered mail. They become final in the event of 
failure to file any document in the nature of objections, protests, peti- 
tion for hearing, or application for administrative review within the 
time allowed by the Act. Only after the cases have passed through the 
sieve of such decisions, which in most cases satisfactorily ends the matter, 
is it necessary or possible to have formal proceedings. 


Formal Methods of Procedure 


Formal methods of procedure relating to benefit claims are somewhat 
different from those dealing with contribution liability or contribution 
rates. Consequently in the interests of clarity, it is desirable to consider 
them separately. 

Benefit Claims (Exclusive of Benefit Claims Arising Out of Labor 
Disputes). Formal proceedings in benefit claims are initiated upon the 
filing of a timely, written appeal from the finding or determination of a 
deputy. The appeal must specify the objections to the deputy’s decision. 
Whenever such an appeal is filed, a hearing is scheduled at the earliest 
possible date, and advance written notice is sent to all parties of the 
time and place of hearing. At least seven days’ prior notice is required. 
Generally the hearing is set more than seven days after the date of the 
notice of hearing. Such notice contains a verbatim copy of the written 
grounds of appeal so as to enable all the parties to prepare their cases. 
The notice also specifies the documentary evidence or witnesses deemed 
necessary to an adequate determination of the issues, and it advises the 
parties that they have a right to issuance of subpoenas for any additional 
evidence or witnesses they may require. Continuances are granted for 
good cause. The site of the hearing is not fixed by statute, but when- 
ever possible the hearings are held in the county where the parties are 
located. 

The hearing is conducted by a referee, a full-time civil service em- 
ployee of the Division who is required by civil service standards to be a 
graduate of a recognized law school or a graduate of a four-year college 
with courses in business law and accounting and to have had responsible 
legal or business experience. Some of the referees are lawyers, but all 
have been trained in the rules relating to weight of evidence and the proba- 
tive value of various types of evidence. The hearing is conducted in a 
semiformal manner, with enough formality to insure an orderly procedure 
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and sufficient informality to expedite the conduct of the hearing. The 
degree of formality is quite similar to that of a master’s hearing. 

The hearing is primarily adversary in nature. The parties are the 
claimant and an employer. The issue is the eligibility of the claimant 
to receive unemployment compensation benefits. Although the hearing 
is adversary in nature, it differs essentially from judicial proceedings, much 
of the difference stemming from the direct interest of the public in the 
case. In the ordinary civil suit, the public merely wants the controversy 
settled. Damages, if any, will ordinarily not be paid out of the public 
purse. In unemployment insurance hearings, however, the public has a 
direct interest that benefits be paid to the eligible unemployed and that 
the unemployment trust fund shall not be depleted by payments made 
to claimants who are not entitled to benefits. Because of this public 
interest, the referee who represents the public has the task of discovering 
the facts necessary to a proper disposition of the case. The claimant or 
any other party to the finding or determination is permitted to present such 
evidence as is relevant and material to the issues. The referee, however, 
may not rely upon the parties to prove their cases without help from 
him. If they do not know enough to ask the proper questions, it is his 
duty to conduct the examination and to get full information into the 
record. These responsibilities of the referee may be contrasted with the 
less active or aggressive functions of the judge in a private suit at law. 
The judge is usually glad to have any private suit settled out of court. 
The parties to the suit must bear the burden of making out their case 
without the affirmative assistance of the court. Like the judge, however, 
a referee is required to conduct a hearing with authority, dignity, and 
impartiality and to give each party full opportunity to present evidence 
and argument and to apply the same principles of law to all similar fact 
situations. 

The right to be represented is an integral part of a fair hearing. 
Without it the party is limited in the presentation of his case to his own 
ability and to whatever assistance the hearing officer may afford. Fees 
payable to representatives are subject to approval by the Board of Review 
or by the director with respect to claims arising out of labor disputes. 

The Act provides that hearings may be conducted without conform- 
ity to the common law or statutory rules of evidence or other technical 
rules or procedure. When parties are represented by counsel, it is usually 
the practice to conduct the hearings under the common law rules of evi- 
dence for the reason that attorneys find this more convenient. However, 
when parties appear without counsel, which is usually the case in benefit 
hearings, the common law rules of evidence are not adhered to because 
of the inability of lay parties to understand or adequately present their 
cases under such rules. While the referee is not bound by technical rules 
of evidence, there are certain standards which he is required to apply to 
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the admission of evidence. All oral testimony must be under oath or 
affirmation, and all evidence must be introduced into the record in order 
to be considered in the decision. Records of the agency are introduced as 
exhibits whenever they are a necessary part of the evidence. The parties, 
however, are afforded every opportunity to examine and refute such evi- 
dence. Stipulations between the parties as to the existence of certain 
facts are admissible, subject to the consent of the referee. This condi- 
tion is intended to insure that the parties are fully aware of the nature 
and implication of their stipulations. 

At the close of a hearing, the parties are afforded an opportunity for 
oral argument and are permitted to file briefs. In accordance with the pro- 
visions of the Act, a complete stenographic record is kept of the proceed- 
ings. Within a reasonable time after the conclusion of a hearing, the ref- 
eree renders his decision in writing, setting out his findings of fact and his 
reasons for the decision, which affirms, modifies, or reverses the finding or 
determination of the deputy. Copies of the decision are mailed to the 
parties, together with a notice of their further rights of appeal. 

Within ten days after the mailing of the referee’s decision, any of the 
parties thereto may appeal to the Board of Review which is created by 
statute in the Department of Labor.*® The Board is composed of three 
members appointed by the governor under the Civil Administrative Code,” 
and they represent employers, workers, and the public respectively. The 
Board may decide the case on the basis of the record made before the 
referee or take such additional evidence as it may deem necessary to ascer- 
tain the substantial rights of the parties. The formal procedures relating 
to benefit hearings by referees are also applicable to the Board of Review. 
Following the conclusion of'its hearing, the Board issues a written decision, 
which is delivered to all the interested parties. The Board’s decision, which 
may affirm, modify, or reverse the decision of a referee, contains findings of 
fact and the reasons for the decision. Review of the Board’s decision must 
be sought in the courts in accordance with the provisions of the Admin- 
istrative Review Act.?* 

Benefit Claims Involving Labor Disputes. Because special problems 
present themselves in connection with a claim by an individual whose un- 
employment may be due to a labor dispute, the administrative hearings 
in this connection differ somewhat from those arising under the other 
eligibility provisions of the Act. A labor dispute presents vital social and 
economic issues and often involves thousands of claims for benefits. There- 
fore, the Act provides that appeals from the deputy’s determination where 
the issue involves a labor dispute should be taken to the director of labor. 
Upon the filing of such an appeal, the director appoints a special repre- 


ILL. REV. STAT., c. 127, § 5 (1947). 
* id. § 32. 
* ILL. REV. STAT., c. 48, § 230 (1947). 
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sentative to conduct the hearing. The actual hearing takes place in the 
county where the affected plant is located, and the participants are the 
claimants, the employers, and their attorneys or representatives. Upon the 
completion of the presentation of testimony and evidence, oral argument 
is permitted and briefs may be filed. 

After studying the record, the director’s representative prepares a 
report to the director of labor, which is similar to the report prepared by 
the director’s representative who conducts contribution liability and other 
types of hearings, which will be described later. After reviewing the record, 
including the report of his representative, the director renders his decision, 
notice of which is forwarded to all interested parties. From the director’s 
decision, recourse may be had to the courts in the same manner as from 
a decision of the Board of Review. 


Contribution Liability, Contribution Rates, and Benefit Wage 
Charges. In matters involving contribution liability, contribution rates, 
and benefit wage statements, the formal administrative process is initiated 
by the filing of a timely, written protest to the initial decision of the 
agency. Upon receipt of such protest, the matter is assigned by the director 
to his representative for hearing. The director’s representative is a full- 
time civil service employee who is required by civil service standards to 
be a graduate of a recognized law school or graduate school of business 
administration or accounting and to have had responsible experience in 
the general practice of law, business management, or accounting. All of 
the director’s representatives are attorneys-at-law and are well-versed in 
judicial and administrative procedure. The principles and procedures 
relating to benefit hearings are generally applicable to hearings conducted 
by the director’s representatives with significant exceptions which will 
follow. 

The Act requires that such hearings be held in the county where the 
employer has his principal place of business, provided, that if the em- 
ployer has no principal place of business in the state, the hearing may be 
held in Cook County. Subject to an employer’s consent, a hearing may 
be held in any county designated by the director. The object of the pro- 
ceeding is the arrival at a decision by the director as to whether the initial 
determination should be affirmed. The director in effect says to his 
representative: 


“Hold a hearing in this matter. Examine the basis for the deter- 
mination and listen to the evidence that the employer may present in 
support of his contention that the determination is incorrect. Be sure 
to give the employer a full, complete, and fair hearing. Introduce 
into the record of the proceedings before you the basis for the deter- 
mination and the testimony of all witnesses which will enable you 
to arrive at the truth of all the matters in controversy. After having 
done so, report to me so that I may decide whether the determination 
or assessment was erroneous.” 
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The hearing before a director's representative often involves com- 
plex and diverse issues, many of them of a technical legal nature. Employ- 
ers are permitted to act as their own counsel but may be represented only 
by persons admitted to practice as attorneys and counsellors-at-law by 
the Supreme Court of Illinois. By virtue of the Act, the initial decisions 
of the agency which are being reviewed at the hearing are prima facie 
correct, and the burden is upon the person seeking review to establish the 
contrary. Nevertheless, it is the practice of the director's representative 
to actively assist employers or their counsel in the introduction of all 
evidence which will enable the director to reach a just decision. At the 
completion of a hearing, the director’s representative submits his written 
report to the director, in which he sets forth a statement of the issues, 
summary of the evidence, his findings of fact, his conclusions, and his 
recommendations for the disposition of the case. A copy of the report is 
mailed to the employer or his attorney, and the employer is given the 
right to file objections to the report. On the basis of the record, including 
the report and the objections thereto, if any, the director renders his deci- 
sion, which is mailed to the parties. Whenever the decision of the director 
is entirely or partially adverse to the parties thereto, it sets forth find- 
ings of fact and the reasons for the decision. The director’s decision is 
reviewable by the courts, in accordance with the provisions of the Admin- 
istrative Review Act.'® 


CONCLUSION 


Administrative procedures under the Act carry a hallmark of fair- 
ness. They provide empléyers and workers with ample safeguards for 
the protection of their rights. As indicated, the right of appeal is provided 
for at various administrative levels, and final review may be secured in 
the courts. It is important to emphasize that the courts will only con- 
sider the case on the record made in the administrative proceedings.” 
Where the parties disregard or fail to pursue the remedies provided for 
by the Act, the correctness of the administrative decision is not subject to 
judicial review.** This is in accord with the doctrine that exhaustion of 
the administrative remedy is a jurisdictional prerequisite to resort to the 
courts. 

No discussion of the Act should be concluded without some indica- 
tion of its dynamic character. The law falls into the category of social 
legislation. It is constantly being evaluated in the light of its effects upon 
workers and employers in the state. A number of revisions have been 


MILL. REV. STAT., c. 48, § 242 (1947). 

* ILL. REV. STAT., c. 110, § 274 (1947). 

2 Id. § 265; Weil-McLain Co. v. Collins, 395 Ill. 503, 71 N. E.2d 91 (1946); 
S. Buchsbaum & Co. v. Gordon, 389 Ill. 493, 59 N. E.2d 832 (1945). 
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made and will continue to be made in its substantive provisions to reflect 
changes in social and economic conditions in the state.*? The agency has 
been very sensitive to the need of improving its procedures so as to ade- 
quately protect both public and private interests affected by its decisions. 
In the administration of the Act, the director of labor is assisted by the 
Board of Unemployment Compensation and Free Employment Office 
Advisors. This Board, created by statute in the Department of Labor, 
is composed of nine persons appointed by the governor.”* Three of its 
members are chosen from the employee class, three from the employing 
class, and three are not identified with either the employing or employee 
classes. The powers and duties of the Board are to consider and study the 
field of unemployment compensation and to give advice and make rec- 
ommendations to the director of labor, the governor, and the General 
Assembly, when so requested or upon its own initiative. During every 
regular session of the General Assembly since the Act was passed in 1937, 
the agency has made recommendations to the Board for improvement of 
the administration of the Act. All such recommendations have been 
approved by the Board and subsequently by the legislature and the governor 
and incorporated into the Act. 


* House Bill No. 1105 passed by the House on June 17, 1949, contains substantive 
amendments to the Illinois Unemployment Compensation Act. In the event it is passed by 
the Sixty-sixth General Assembly and approved by the governor, it will result in certain 
pertinent changes which are as follows: Effective April 1, 1950, the maximum weekly 
benefit amount will be increased from $20 to $25. Commencing with the calendar year 
1950, the minimum contribution rate will be reduced from .5% to .25%, the maximum 
contribution rate will be reduced from 3.6% to 2.7%, and rates will be graduated in steps 
of .25% instead of .5%. 

* ILL. REV. STAT., c. 127, §§ 6, 7, and 8 (1947). 
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THE INSURANCE DEPARTMENT 


BY J. THOR WANLESS * 


HISTORY 


THE INSURANCE DEPARTMENT of the State of Illinois had its 
beginning in 1869 when the General Assembly of Illinois passed two 
insurance regulatory laws: the Fire and Navigation Act of 1869? and the 
Life Insurance Act of 1869,? both of which were administered by the 
auditor of public accounts. Since that time the State of Illinois has de- 
veloped a complex and comprehensive system of insurance regulations 
covering fire, life, casualty, and all other types of insurance companies, 
including suretyship companies. 

A separate state Insurance Department was created under an insurance 
superintendent in 1893 * to administer the insurance laws. The Depart- 
ment was made a division of the Department of Trade and Commerce 
in 1917,* and the director of trade and commerce served as the head of 
the Department while the superintendent of insurance was charged with 
the regulation and supervision of insurance companies in the Division 
of Insurance. 

By an amendment to the Civil Administrative Code in 1933,° the 
Department of Insurance was constituted as a separate code department 
in the executive branch of the state government. 


‘ "THE CODE 


The Illinois Insurance Code was adopted by an act approved June 
29, 1937. This act constituted a complete revision and codification of the 
insurance regulatory laws of the state and added many modern features 
to the existing laws. As a result the Illinois Insurance Code has become 
generally recognized as one of the finest in the country. The Code pro- 


*J. THOR WANLESS. A.B. 1937, DePauw University; LL.B. 1940, 
Duke University; Deputy Director in the Illinois Department of 
Insurance, Springfield, Illinois; member of the firm of Wanless & 
Wanless, Springfield, Illinois; member of the executive committee of 
the Insurance Section of the Illinots State Bar Association and of the 
Insurance Section of the American Bar Association. 


1 Til. Laws 1869, p. 209. 

7 Ill. Laws 1869, p. 229. 

* Til. Laws 1893, p. 107. 

“Ill. Laws 1917, p. 4. 

* Til. Laws 1933, p. 1061; ILL. REV. STAT., c. 127, § 3 (1947). 
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vides for the licensing and regulating of insurance companies and estab- 
lishes standards for the incorporation or organization of stock, mutual, 
assessment, reciprocal, and other types of insurance companies. Among 
other things, the Code fixes the standards of solvency that the various 
types of companies must meet in order to qualify for a continuing 
license and requires periodical reports of their financial condition and 
transactions. It provides for periodical examination of insurance com- 
panies by the Department and regulates casualty and fire insurance rates. 
The Code requires insurance companies to file for approval most of the 
policy forms issued in Illinois. 

To administer and enforce this comprehensive insurance regulatory 
code, the state has developed a large department of trained personnel. 

The Department, which employs approximately 200 persons, con- 
sists of thirteen divisions: the Life, Fraternal, Assessment Life, Fire, 
Casualty, Securities, Agents, Policy Form, Taxation, Examination, Rating, 
Small Loan, and Pension Examination Divisions. Apart from the De- 
partment but under the supervision of the director is the Liquidation 
Bureau which handles the liquidation, conservation, and rehabilitation 
of failing companies. 


DUTIES AND POWERS OF THE DIRECTOR 


In addition to the duties prescribed by the Illinois Insurance Code, 
the director also administers the, Bail Bond Act,*® the Small Loans Act,’ 
and the Agents and Brokers License Act.* He is required to make exam- 
inations of public pension funds and is charged with the supervision of 
non-profit hospital service groups (Blue Cross)® and medical service plans 
(Blue Shield) .1° The director has almost complete authority over the 
issuance and sale of capital stock of a stock insurance company ™ and 
approves most casualty and fire insurance rates.’* 

The director of insurance, in the administration of the duties of his 
office, has very broad powers which are set forth in Section 401 of the 
Code.?® By Section 401 he is 


sé 


charged with the rights, powers and duties appertaining to 
the enforcement and execution of all the insurance laws of this state. 
He shall have the power (a) to make reasonable rules and regulations 
as may be necessary for making effective such laws; (b) to conduct 


* Ill. Laws 1931, p. 437; ILL. REV. STAT., c. 38, § 627¢ (1947). 

TTll. Laws 1935, p. 925; ILL. REV. STAT., c. 74, § 19 (1947). 

STll. Laws Ist Spec. Sess. 1936, p. 75; ILL. REV. STAT., c. 73, § 587 (1947). 
* Til. Laws 1935, p. 621; ILL. REV. STAT., c. 32, § 551 (1947). 

Til. Laws 1945, p. 578; ILL. REV. STAT., c. 32, § 563 (1947). 

“ILL. REV. STAT. ¢: 73, 9 632. (1947). 

2 7Td. Arts. XXIX and XXX (1947). 

*Id.9 1013: €1947):. 
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such investigations as may be necessary to determine whether any 

person has violated any provision of such insurance laws; and (c) 

to conduct such examinations, investigations and hearings in addi- 
tion to those specifically provided for, as may be necessary and 

proper for the efficient administration of the insurance laws of this 
tate.” 


An examination of the above language will reveal the fact that the 
director's powers are discretionary and not clearly defined. 

Two cases in recent years have dealt with the powers of the director 
of insurance; one demonstrating his extreme powers and the other show- 
ing certain limitations thereon. 

In the case of American Surety Co. v. Jones,’* the Court held that 
the decisions of the director of insurance were subject to review only on 
behalf of a company or person aggrieved by the order. In this case the 
director, Paul F. Jones, renewed the certificate of authority of Under- 
writers at Lloyd’s, London, to transact business in the State of Illinois 
for the year commencing July 1, 1941. On June 7 of that year, seven- 
teen casualty insurance companies filed a petition for a hearing with the 
director to protest the renewal of the license which was to be issued to 
Lloyd’s. The director refused to call the hearing on the grounds that it 
was not specifically provided for in the Illinois Insurance Code and that 
the protesting companies were not proper parties to be heard on the 
application for renewal of a license. 

The director’s position was upheld in the circuit and appellate 
courts. The Supreme Court affirmed the decisions of the lower courts and 
in so holding said: 


‘ 

“The Director of Insurance is an executive officer of the State 
and his acts as such officer are final and will not ordinarily be dis- 
turbed by the courts. The Illinois Insurance Code provides standards 
which must be met by every company seeking a certificate of authority 
to do business in Illinois. It is the duty of the Director to see that 
those standards are met before such a Certificate is issued or renewed 
by him. Courts cannot assume to perform the duties and powers 
vested in the Director, nor to determine whether or not he has acted 
wisely. If the Director fails in the performance of his duty, he is 
in the same position as any other public official who improperly 
exercises the powers given him by statute.’’*® 


By this case it is established that the director of insurance can grant 
a license to any company to transact business in Illinois and for all prac- 
tical purposes his decision is not appealable. Since this is an extraordinary 
power, it is important to the public that the director of insurance be a per- 
son of integrity and ability. 


4384 Ill. 222, 51 N: E.2d 122 (1943). 
Id. at 231, 51 Ni B.2d at 426: 
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The case of People v. Williams,’® held that the director has only 
limited powers in suits by policyholders against insurance companies. 
Section 201 of the Code?" provides that: 


“No order, judgment or decree enjoining, restraining or inter- 
fering with the prosecution of the business of any company, or for 
the appointment of a temporary or permanent receiver, rehabilitator 
or liquidator of a domestic company, or receiver or conservator of a 
foreign or alien company, shall be made or granted otherwise than 
upon the petition of the Director represented by the Attorney Gen- 
eral as provided in this article, except in an action by a judgment 
creditor or in proceedings supplementary to execution after notice 
that a final judgment has been entered and that the judgment cred- 
itor intends to file a complaint praying for any of the relief in this 
section mentioned, has been served upon the Director at least thirty 
days prior to the filing of such petition.” 


This suit concerns an action brought by a group of policyholders 
of an assessment insurance association which was taken over and super- 
seded by the Franklin Life Insurance Company. The original suit, which 
is pending, sought an accounting of the funds of the original association 
and involved an extensive accounting of the funds of Franklin Life. It 
was felt that this action was such that it would interfere with the prose- 
cution of the business of Franklin Life and should have been brought 
only by the director represented by the Attorney General. A writ of 
mandamus was sought, in the cited case, directing the circuit judge hear- 
ing the original case to expunge all orders he had entered. 

The Court held that mandamus should not issue in such cases unless 
it definitely appeared on the face of the complaint that the action was an 
interference with the business of the company. The director cannot deter- 
mine questions of fact based upon contractual rights as this is a power 
reserved to the courts. The Court in its discussion of Section 201 held: 


the manifest legislative intent is that persons having con- 
tractual rights may obtain an adjudication of those rights in the 
courts and reduce them to judgment without applying to the Direc- 
tor of Insurance until after judgment has been rendered and then, if 
necessary, seek secondary or supplementary relief of the types other- 
wise prohibited. Reasons for this conclusion suggest themselves. 
Neither the general public nor the Director of the Department of In- 
surance has any interest in a construction or determination of pri- 
mary contractual rights.1* Moreover, the functions of the Depart- 
ment of Insurance and the Director confirm this conclusion. The 
Insurance Code qualifies and commands the Director to supervise 
receiverships, liquidation and rehabilitation proceedings and, further, 


© 392 Ill. 224, 64 N. E. 2d 464 (1946). 

“ILL. REV. STAT., c. 73, § 813 (1947). 

#8 Author’s note: But see also People v. Miner, 387 Ill. 393, 56 N. E.2d 353 
(1944), which held contra; cert. denied, 324 U. S. 840, 65 Sup. Ct. 586 (1945). 
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to enforce the insurance laws by exercising his administrative powers 
and his administrative discretion. 

“The determination and enforcement of contract rights are 
proper matters for disposition in the courts without intervention 
from the Director or Department of Insurance. (Dale v. Hancock 
County Mutual Life Assn., 363 Ill. 222; Rowell v. Covenant Mutual 
Life Assn., 176 Ill. 557.)”’ 


‘THE RELATION OF THE INSURANCE DEPARTMENT 
‘TO THE BAR 


There is a great deal of misunderstanding as to the functions and 
powers of the director and the Department. Every day many complaints 
are received from persons who have a claim against an insurance company 
asking that the Department intervene and force the company to pay a 
claim. The Department does not have the power to intervene since it is an 
administrative agency established by a statute which does not grant judi- 
cial powers to the director in such cases. 

When a complaint of this nature is received, the Department writes 
to the offending company requesting a statement of its position regarding 
the particular claim, and if it becomes apparent that the company is 
seeking to avoid payment without valid grounds, the Department will 
urge a reconsideration of the claim. If the company appears to be relying 
on questions of fact as a defense, the Department then refers the person 
complaining to his attorney and informs the assured that the Depart- 
ment has no power to determine such questions. 

Sometimes it appears that the company is relying on a construction 
of its policy as a defense to the claim, and in such a case the Department 
feels obligated to reach an agreement with the company as to the proper 
legal construction to be given the terms of the contract. If such an 
agreement appears to be contrary to the interests of the claimant, he is 
then informed of his legal rights with regard to the claim. If the agree- 
ment appears to be against the interests of the company, the Department 
strongly urges that the claim be paid. If the language is such that no 
agreement can be reached, the company is requested to withdraw the policy 
form it is using and submit one, the legal significance and meaning of 
which is more readily understandable. In any instance, the claimant 
is always urged to consult an attorney and is advised of the limited 
powers of the director. 

The Department is occasionally called upon to assist attorneys in 
incorporating insurance companies, as insurance corporations are chartered 
and licensed only by the director of insurance. Usually these attorneys 
have had experience in forming corporations under the Business Corpora- 


1° 392 Ill. 224, 239, 64 N. E.2d 464, 471 (1946). 
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tion Act and Non-Profit Act through the Secretary of State’s office, but 
they are not familiar with the peculiarities of the Illinois Insurance 
Code.*° The Department is always anxious to be of service to attorneys 
in regard to this specific problem because much time otherwise lost through 
rejection and revision can be saved. 


HEARINGS 


The number of attorneys in this state representing insurance com- 
panies on corporate matters is extremely limited. A full discussion of 
formal hearings before the Department, notice required, procedure and 
practice in such hearings would be beneficial only to that limited group, 
and as the subject is rather involved, it will be summarized briefly in the 
following paragraphs. 

The Department has no rules or regulations governing the hearing; 
however, in most instances the director is required to give ten days’ notice 
of the hearing.*? During the hearing a reporter is always present, but 
the testimony is transcribed and a record is made only in the event of an 
appeal from the decision. The practice in the past has been for the hear- 
ing officer to admit all testimony, even that which would nct be admis- 
sible under the formal rules of evidence used in the courts. In making 
recommendations to the director, the hearing officer acts in much the same 
manner as a master in chancery. 


APPEAL 


Section 407 of the Code ** prescribes the procedure to be followed 
in appealing from a ruling, order, or finding of the director. In the cir- 
cuit court, the decisions of the director are prima facie deemed to be 
correct and proper. The lower court hears the cause as a civil case upon 
the transcript of the record; however, such additional evidence as any 
of the parties desire may be offered at the hearing of the cause. 

While the decisions of the director of insurance are not subject to 
appeal under the Administrative Review Act, it is contemplated that 
three bills will be introduced in the Sixty-sixth General Assembly to 
make appeals from his decisions subject to the provisions of that Act. 
While there are many provisions in the Code for hearings, it has been 
the experience of the Department that most controversies can be settled 


* E. g., insurance companies do not have agents registered with the Secretary of 
State as required by the Business Corporation Act. 

*t Section 402 is the general hearing provision of the Code and requires ten days’ 
notice, ILL. REV. STAT., c. 73, § 1014 (1947), while § 119 of the Code is the provision 
for revocation and suspension of the certificate of authority and requires twenty days’ notice, 
ILL. REV. STAT.;c073, 6 730 C1947). 

# fd. §-1019. 
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and agreed upon before it is necessary to call a hearing. Of the hearings 
held, only a very small percentage of the orders or decisions entered are 
appealed. In view of this type of co-operation between the Department 
and the industry and between the Department and the public, it would 
be an unnecessary burden to require the Department to prepare each 
hearing as though there would be an appeal of every decision or order of 
the Department under the Administrative Review Act. That Act per- 
mits no additional testimony or evidence on appeal while under the 
Insurance Code additional evidence may be introduced by the Department 
as well as the aggrieved party without reservation. 


CONCLUSION 


The director is empowered by the Illinois Insurance Code to exam- 
ine books, records, documents, and assets of insurance companies or the 
voting trustees thereof. He has similar powers in relation to persons aiding 
or actually engaged in the formation of an insurance company by the 
promotion or solicitation of shares or capital contributions. If as a 
result of an examination of any company he finds that grounds for its 
liquidation exist, he is required to report such facts to the Attorney Gen- 
eral for action. 

The grounds for liquidation are numerous and include insolvency, 
refusal to pay a valid judgment within thirty days after its rendition, or 
operation that would be hazardous to policyholders, creditors, or the 
general public.*® 

With such power and authority vested in one individual, it might 
appear probable that the industry and the Department would be at con- 
stant odds, but this is not the case. Throughout the years the people of 
the State of Illinois have been fortunate in having as director of insurance, 
men of character, wisdom, and good judgment. They have succeeded 
in furthering the interests of the insuring public by inviting and receiving 
the co-operation of the industry toward the goal of sound protection at 
a fair cost. 


ILL. REV. STAT., c. 73, § 800 (1947). 








JUDICIAL REVIEW IN ILLINOIS 


BY RUSSELL N. SULLIVAN * 


THE MULTIPLICITY OF ADMINISTRATIVE AGENCIES and 
the variety of their procedures present a difficult problem to the lawyer.7 
One might become familiar with the details of procedure before one agency 
and still be unable to represent a client adequately before a different agency. 
The desire for uniformity can therefore be easily understood. The difficulty 
is that the agencies perform such a variety of functions that differences in 
method are inevitable. The destruction of cattle infected with bovine 
tuberculosis and the award of compensation to an injured employee ? 
would seem to require investigations and hearings which have little in 
common. The two most comprehensive studies * of administrative pro- 
cedure resulted in the conclusion that uniformity is undesirable, if not 
impossible.t Although complete uniformity may not be achieved, an 
attempt to establish a uniform system of judicial review of the agency 
decisions has been partially successful.® 

The movement for a change in the method of judicial review was 
greatly accelerated by the decision in People ex rel. Nelson Brothers v. 
Fisher.6 It came as a severe shock to the profession that a statute which 
gave the courts power to review “‘all questions of law and fact’’ in the 
assessment of a deficiency by the Department of Finance under the Retailer's 
Occupation Tax did not permit the court to reverse and remand the case 
to the Department for further proceedings. The Court decided that since 
different language was used, the legislation intended to limit the court to 


*RUSSELL N. SULLIVAN. A.B. 1925, Oberlin College; LL.B. 1937, 
University of Illinois; LL.M. 1938, Columbia University; professor 
of law, University of Illinois; editor of Cases on Labor Law (1947). 


+ No attempt has been made to examine all of the cases in Illinois on judicial review 
of administrative agencies. The sample here used has been selected to show the method 
and scope of review by the courts. 

1ILL. REV. STAT., c. 8, § 90 (1947). 

2 Id. c. 48, § 138-172. 

® Administrative Procedure in Government Agencies, SEN. Doc. No. 8, 77th 
Cong., Ist Sess. (1941), which is the final report of the Attorney General’s Committee 
on Administrative Procedure; BENJAMIN, ADMINISTRATIVE ADJUDICATION IN THE 
STATE OF NEW YoRK (1942). 

* Attorney General’s Committee, op. cit. supra note 3, at 123; BENJAMIN, op. cit. 


supra, at 24. 
* Illinois Uniform Administrative Review Act, ILL. REV. STAT., c. 110, § 264- 
279 (1947). 


®373 Ill. 228, 25 N. E.2d 785 (1940). This case is discussed in detail infra. 
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quashing the writ of certiorari or quashing the return to the writ.’ 
Criticism of this result came very soon.* In the fall of the same year, Justice 
Gunn spoke to the district meeting of the Illinois State Bar Association at 
Urbana and urged that action be taken to provide a uniform method of 
review of state administrative decisions.’ The gist of this speech was that 
the Court was exceedingly busy and the judges did not have the time to 
determine adequately all of the possibilities in the various methods of 
review then available. It was recommended that if the procedure before 
the agency could not be made uniform, at least the review provisions should 
be clarified. : 


In 1943 the General Assembly created the Illinois Administrative 
Practice and Review Commission,'° whose function was to study adminis- 
trative practice in Illinois and to report its findings and recommendations 
to the next legislative session. The report of the Commission was made 
to the Sixty-fourth Genera! Assembly, and the recommended Uniform 
Administrative Review Act was passed?! by the legislature to become 
effective January 1, 1946. But the statute was made applicable only to 
those procedures into which it was expressly incorporated.’ Although the 
Act now controls the review of something over fifty '* different kinds of 
administrative actions, many agencies remain outside of its provisions.'*. 
Of special interest is the fact that no change was made in the review section 
of the Workmen’s Compensation and Public Utilities Acts. The incor- 
poration of the Uniform Act into the Retailers’ Occupation Tax ** should 
have caused no surprise for, as indicated above, the demand for uniformity 
received great impetus from the decision in the Nelson Brothers case.'® 
Since some of the common law remedies remain, it seems desirable to 
examine the more important ones. 


7 Judge Harry Fisher of the Circuit Court of Cook County, whose order was reversed 
by the Supreme Court, discussed the case in Judicial Review of Administrative Orders, 
7 JOHN MARSHALL L. Q. 254, 255 (1941). 

5 Sympostum on Administrative Law, 29 ILL. B. J. 117 (1940). 

® Although this speech is not reproduced, reference is made to it in 29 ILL. B. J. 
95 (1940). 

Tl. Laws 1943, p. 69. 

MILL. REV. STAT., c. 110, § 264-279 (1947). 

3 Id. § 265. 

ILL. ANN. STAT., c. 110, note following § 264 (Smith-Hurd 1948). 

%* E.g., bills were introduced to make the Act applicable to decisions under the 
Alcoholic Liquor Act, Private Employment Agencies Act, Minimum Wage Act, and 
the Industrial Homework Act, but they failed to receive committee approval. See FINAL 
LEGISLATIVE DIGEST OF THE 64TH GENERAL ASSEMBLY, S. B. 127, p. 68, and S. B. 
132, 133 and 134, p. 70 (1945). 

WILL. REV. STAT., c. 120, § 451 (1947). 
8 People ex. rel. Nelson Bros. v. Fisher, 373 Ill. 228, 25 N. E.2d 785 (1940). 
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MANDAMUS 


The extraordinary writ of mandamus lies to compel the performance 
of a clear legal duty which is ministerial. It may command the exercise of 
discretion, but discretion may not be controlled by it. Mandamus, there- 
fore, furnishes a very limited judicial review of administrative action. It 
has, nevertheless, been frequently employed for this purpose. 

The writ provides a remedy if an administrative officer has erroneously 
performed a ministerial duty. Where a school superintendent without 
legal justification antedated a teacher’s certificate, mandamus was held to 
be the proper remedy to correct the date.!” 

Similarly if an administrative officer refuses to act, the writ may 
compel action. The state built a highway over land owned by the peti- 
tioner, but the director of public works did not prosecute an eminent 
domain proceeding to condemn the land. Since the state had not consented 
to be sued, the landowner petitioned for a writ of mandamus to compel 
the director to institute the action. The writ was granted.'® If the petition 
seeks mandamus to compel the institution of emineat domain proceedings 
for damages to property rather than taking of property, and if a railroad 
is joined as defendant, the writ will not issue because an action for damages 
may be maintained against the railroad.’® For a similar reason the writ 
would not lie to compel the City of Chicago to institute an eminent domain 
suit for damages resulting from the building of a subway.” It is to be noted 
that in the above cases, the court was asked to direct the officer to do an 
act required by law. 

The petitioner for the writ of mandamus must have a clear legal right 
to the action he is attempting to compel. If reliance is placed on a statute 
which authorizes the issuance of a permit but does not require that it be 
granted, mandamus will not lie to compel such action.*?_ When the Chicago 
Park Board refused to rent Soldiers’ Field for a meeting of the National 
Union of Social Justice, Father Coughlin sought mandamus for this pur- 
pose. The Court decided that he had failed to show a clear legal right to 
the use of the stadium for a meeting.” 

Mandamus cannot be used to control the discretion of an administra- 
tive agency. In determining the qualifications to practice as a physician or 
a dentist, the examining boards are required to determine if a particular 
school is “‘reputable’’ or ‘‘in good standing.’”’ Mandamus is not the 


Van Dorn v. Anderson, 219 Ill. 32, 76 N. E. 53 (1905). 

*® People ex rel. Markgraff v. Rosenfield, 383 Ill. 468, 50 N. E.2nd 479 (1943); 
People ex rel. O'Meara v. Smith, 374 Ill. 286, 29 N. E.2d 274 (1940). 

” People ex rel. Pratt v. Rosenfield, 399 Ill. 247, 77 N. E.2d 697 (1948). 

* People ex rel. Tyson v. Kelly, 379 Ill. 297, 40 N. E.2d 510 (1942). 

* People ex rel. Duket v. Department of Agriculture, 235 Ill. App. 552 (3d Dist. 
1924). 
= Coughlin v. Chicago Park District, 364 Ill. 90, 4 N. E.2d 1 (1936). 
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proper remedy to review the board’s determination that a school fails to 
qualify.2* Nor will the writ be issued to compel the granting of a certificate 
authorizing the organization of a banking corporation unless the action of 
the auditor was arbitrary.* If a board acts capriciously and does not 
exercise its discretion, its decision can be corrected by mandamus.” In a 
recent case ** the writ was allowed to compel admission to the examination 
for a license to practice medicine. The Department of Registration has a 
regulation which requires each applicant for the examination to present a 
certified transcript of his educational accomplishments to determine if the 
applicant has the necessary formal training. The applicant here had 
received his medical education in Germany and had practiced there for 
twenty-eight years. He alleged that he had left Germany because he was 
a member of a group which was unpopular with Hitler, that the records 
of many graduates of the German university had been destroyed, and that 
it was impossible for him to secure a tr_nscript of his educational record. 
The Court held that the regulation was unreasonable as applied to him 
and that he must be permitted to take the examination. The Court in this 
case decided on the basis of the petition that the facts alleged were true. 
Even though statutory requirements have been met in full by an 
applicant, an officer may still be justified in refusing a permit.27 The 
auditor of public accounts refused to issue a certificate authorizing a new 
bank in a village which was a suburb.of Chicago. There were already eight 
banks in the village. A village bank was required to have capital of 
only $25,000, but in Chicago $200,000 was the minimum. Shortly after 
the application was filed, there was to be an election for annexing the village 
to Chicago. The auditor refused to issue the certificate since he believed 
the applicant was attempting to start a Chicago bank with only $25,000 
as it seemed probable that the annexation would occur. The Court held 


% People ex rel. Sheppard v. Dental Examiners, 110 Ill. 180 (1884); People v. 
Hallihan, 284 Ill. App. 54, 1 N. E.2d 415 (1st Dist. 1936); Illinois State Board of 
Health v. People, 102 Ill. App. 614 (1st Dist. 1902). 

* People ex rel. Jacobi v. Nelson, 346 Ill. 247, 178 N. E. 485 (1931). 

*% Dental Examiners v. People ex rel. Cooper, 123 Ill. 227, 13 N. E. 201 (1887). 
In this case the petitioner alleged that the examiners refused to decide that a school was 
reputable because the examiners were members of the faculty of another school and they 
desired to eliminate a competitor. To this allegation the Board demurred. The writ was 
granted. In Grove v. Board of Supervisors, 246 Ill. App. 241 (3d Dist. 1927), the 
Court read the words ‘‘may issue’ in a statute as meaning ‘“‘shall issue’ and held for the 
petitioners. 

In the first statute licensing architects in the state, a ‘grandfather clause’’ granted 
licenses to ail persons practicing architecture on the effective date of the Act. The Board 
held that the petitioner was not practicing on that date. A petition for a writ of man- 
damus to compel the issuance of the license was denied but the Court assumed that the 
remedy was proper to determine if the Board had acted arbitrarily. Illinois State Board 
of Examiners of Architects v. People, 93 Ill. App. 436 (2d Dist. 1901). 

People ex rel. Schutz v. Thompson, 325 Ill. App. 95, 59 N. E.2d 494 
(Ist Dist. 1945). 

7" People ex rel. Schweder v. Brady, 268 Ill. 192, 108 N. E. 1009 (1915). 
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that the discretion of the auditor could not be controlled by this writ. Nor 
would mandamus issue to compel the Secretary of State ** to grant a 
certificate to a foreign corporation where the name was similar to that of 
an Illinois corporation. Since the writ serves only to determine if the 
administrative officer acted arbitrarily or capriciously, it has little utility 
as a remedy in reviewing administrative findings of fact. 

In addition to the requirements of clear legal right, the duty of the 
officer must be specific rather than an obligation owed to the public 
generally. Mandamus will not be awarded to add large amounts of property 
to the assessment rolls unless the petitioner describes the items which have 
been omitted.2® The mayor of a city cannot by mandamus be ordered to 
do his duty and close the taverns on Sunday.*® The duty is not owed to 
the petitioner but rather to all citizens of the city, and it makes no difference 
if only one saloon is to be closed.** 

There are many cases in Illinois in which a writ of mandamus has 
been sought to review determinations of Civil Service Commissions.** 
Among the kinds of action that can be compelled by mandamus are classi- 
fication of positions,** holding of examinations,** and preparation of 
registers which show the standing of persons who took examinations.** In 
these situations there has been no attempt to control the discretion of the 
Commission. The cancellation of an eligible list by the Commission after 
the statutory period of time was not reviewable by this method in a suit 
brought by a patrolman to require his appointment as a sergeant of police.*® 
Reinstatement in a position can be secured if the removal from the job was 
arbitrary or illegal.*7 If the discharge of the employee was made in the 
interest of economy ** or after a hearing in which the Commission had 


3 Investors Syndicate v. Hughes, 378 Ill. 413, 38 N. E.2d 754 (1942). 

” People ex rel. Koester v. Board of Review, 351 Ill. 301, 184 N. E. 325 (1933). 

© People ex rel. Bartlett v. Dunne, 219 Ill. 346, 76 N. E. 570 (1906). 

™ People ex rel. Bartlett v. Busse, 238 Ill. 593, 87 N. E. 840 (1909). 

= The Uniform Administrative Review Act was incorporated in the State Civil 
Service Act, ILL. REV. STAT., c. 24%, § 14 (1947); The University of Illinois Civil 
Service Act, id., c. 24%, § 38b. It does not apply to the Civil Service of Cities Act, id., 
c. 24%, § 51. 

People ex rel. Akin v. Kraus, 171 Ill. 130, 48 N. E. 1052 (1897); People 
ex rel. Akin v. Kipley, 171 Ill. 44, 49 N. E. 229 (1898). 

* People ex rel. Williams v. Errant, 229 Ill. 56, 82 N. E. 271 (1907); People 
ex rel. Brennan v. Ellicot, 243 Ill. App. 374 (1st Dist. 1927); People ex rel. Williams 
v. Lower, 168 Ill. App. 32 (1st Dist. 1912). 

% People ex ref. Eisendrath v. Denvir, 250 Ill. App. 307 (1st Dist. 1928). 

* People ex rel. Richards v. Allman, 289 Ill. App. 586, 7 N. E.2d 614 (lst 
Dist. 1937) ; People ex rel. Walsh v. Chicago, 226 Ill. App. 409 (1st Dist. 1922). 

** People ex rel. Blachly v. Coffin, 279 Ill. 401, 117 N. E. 85 (1917); People 
ex rel. Gillespie v. Bundesen, 277 Ill. App. 169 (1st Dist. 1934). 

* People ex rel. Behnke v. McLaughlin, 362 Ill. 274, 199 N. E. 810 (1936); 
Fitzsimmons v. O’Neill, 214 Ill. 494, 73 N. E. 797 (1905). 
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jurisdiction and exercised its discretion,*® the employee cannot by manda- 
mus compel reinstatement. After a series of cases were reviewed, the 
Supreme Court held *° squarely that mandamus was not the proper remedy 
to review the findings of fact by a Civil Service Commission, but that 
certiorari would lie for this purpose. 

An interesting civil service question was presented by a recent case.* 
An applicant for a civil service position in 1912 overstated his age in order 
to be eligible for a position. He was appointed to the position but later 
resigned. In 1914 in an application for a job as a patrolman, he gave his 
birth date as four years later than in the first application. In 1948 the 
Commission held a hearing and determined his correct age. If the year in 
the first application was correct, he could be compulsorily retired. The 
Commission so found on the ground that the applicant was bound by his 
own statements and he was therefore retired. The Commission was 
ordered in a mandamus action to expunge this finding from its record and 
to certify to the commissioner of police that the petitioner would not reach 
retirement age until 1952. The Commission was without power to make 
this determination. 

Civil service employees in seeking return to their positions have 
frequently been met by the defense of laches. Although mandamus is an 
extraordinary legal remedy, it is controlled by equitable principles so that 
the defense of laches has been allowed. It has been found unreasonable for 
a displaced employee to delay and then ask to be given his job once more. 
This seems to be sound because if the removal was unlawful the employee 
would be entitled to back pay. Periods from eighteen years to nine months 
have been held to be too long.** 

One might conclude, as did the Illinois Administrative Practice and 
Review Commission, that ‘“The use of mandamus as a mode of reviewing 
administrative adjudications is indicative of the miscomprehension of the 
nature of this writ.’’ ** Certainly the limited review it affords and its 
restricted application make it an inadequate remedy. 


® Stott v. Chicago, 205 Ill. 281, 68 N. E. 736 (1903); People ex ref. Mitchell 
v. Chicago, 243 Ill. App. 100 (1st Dist. 1926); Quinn v. Chicago, 178 Ill. App. 115 
(1st Dist. 1913) ; People ex rel. Hayes v. Chicago, 142 Ill. App. 103 (1st Dist. 1908) ; 
People ex rel. McKenna v. Chicago, 127 Ill. App. 118 (1st Dist. 1906). In the Mitchell 
case, the Court said that both certiorari and mandamus might be used to review decisions 
of civil service commissions and the review in both writs was limited to determine if the 
Commission had jurisdiction and proceeded lawfully. 

“ People ex rel. Elmore v. Allman, 382 Ill. 156, 46 N. E.2d 974 (1943). 

“People ex rel. Gilbert v. Hurley, 336 Ill. App. 205, 83 N. E.2d 512 (lst 
Dist. 1948). 

“ Preston v. Chicago, 246 Ill. 26, 92 N. E. 591 (1910); Schultheis v. Chicago, 
240 Ill. 167, 88 N. E. 563 (1909); Kenneally v. Chicago, 220 Ill. 485, 77 N. E. 
155 (1906); People v. Durkin, 285 Ill. App. 156, 1 N. E.2d 882 (1st Dist. 1936); 
McGowan v. Chicago, 178 Ill. App. 76 (1st Dist. 1913); O’Neill v. Chicago, 175 
Ill. App. 435 (1st Dist. 1912); People ex rel. Holty v. Chicago, 148 Ill. App. 96 
(1st Dist. 1909). 

“ ILLINOIS ADMINISTRATIVE PRACTICE AND REVIEW COMMISSION, REPORT TO 
THE SIXTY-FOURTH GENERAL ASSEMBLY OF THE STATE OF ILLINOIS 20 (1945). 
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CERTIORARI 


“The common law writ of certiorari was used for the purpose of 
bringing the record of an inferior court or jurisdiction after judgment, 
before a superior court, to ascertain whether the inferior tribunal had acted 
without jurisdiction, or having jurisdiction, had proceeded illegally and 
contrary to the course of the common law.” ** Thus the writ lies only to 
a tribunal acting judicially or quasi judicially and is not available to review 
legislative or administrative action.*® Since the writ commands that the 
inferior tribunal certify the record in the proceedings, it assumes that a 
record has been kept and that from the record alone the validity of the 
judgment can be ascertained. The scope of review is restricted to the 
determination of whether the tribunal has acted within its jurisdiction and 
proceeded according to law. If no statutory method of review is provided, 
the common law writ of certiorari, an extraordinary remedy, is a proper 
method of reviewing decisions of judicial or quasi judicial tribunals. 

If the record shows that notice has not been given to all the necessary 
parties to the proceeding,*® or if there has not been strict compliance with 
the statute,*? the decision will be set aside. It seems clear that all of the 
jurisdictional requirements must appear in the record. 

The most difficult problems in common law certiorari are to discover 
what constitutes ‘‘the record’ and to ascertain the scope of judicial review. 
In one of the early cases,** an applicant took a civil service examination and 
received a grade high enough to place him at the top of the register but he 
was not given the position because of a veterans’ preference allowed another. 
The Court held that certiorari would not lie to correct the decision of the 
Commission for it had jurisdiction and it was proceeding according to law. 
In 1906 *° for the first time, the jurisdiction of the circuit court to review 
decisions of the Civil Service Commission by certiorari was directly ques- 


“ Chicago and Rock Island R.R. Co. v. Fell, 22 Ill. 333, 335 (1859). 

“Lees v. Drainage Commissioners, 125 Ill. 47, 16 N. E. 915 (1888) (not the 
remedy to determine whether a drainage district had legal existence). Butler v. Harrison, 
Mayor, 124 Ill. App. 367 (1st Dist. 1906) (Certiorari will not lie to expunge a reso- 
lution from the records of the city council). 

“Sanner v. Union Drainage District, 175 Ill. 575, 51 N. E. 857 (1898) (The 
record showed that some of the lands included in the District were added without notice 
to the owners.) 

“ Kaeseberg v. Ricker, 177 Ill. App. 527 (1st Dist. 1913). The statute provided 
for revocation of a license to practice architecture if the licensee engaged in dishonest 
practices. Here only one dishonest act was charged. Since the statute said practices, a 
single act was insufficient to give the Board jurisdiction. 

* People v. Lindblom, 182 Ill. 241, 55 N. E. 358 (1899) (This case is fre- 
quently cited by the Supreme Court). 

” Powell v. Bullis, 221 Ill. 379, 77 N. E. 575 (1906) (The decision of the 
Commission was set aside because the record failed to show that notice of the hearing 
was given to the employee). See also Bartunek v. Lastovken, 350 Ill. 380, 183 N. E. 
333 (1932). 
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tioned. It was held to be the proper remedy. Although the correct method, 
it is not a writ of right and it may be dismissed for laches.*° 

The writ of certiorari commands the tribunal to certify its record. 
This has ordinarily meant the common law record and not a transcript of 
the evidence. In Funkhouser v. Coffin™ the petitioner sought review of a 
decision of a Civil Service Commission that cause for discharge had been 
established. Since the power to remove existed only if the cause was proved, 
the Court decided that a transcript of the evidence was essential as the 
return to the writ. Since the court must determine whether the tribunal has 
proceeded according to law, and since it had not done so unless there was 
some evidence to support the finding of the Commission, the evidence was 
essential to the disposition of the case. If the Commission acted arbitrarily 
and capriciously, that is, without substantial evidence, it had not pro- 
ceeded according to law. The Court said: 


“The only office which this writ performs is to certify the record 
of a proceeding from an inferior to a superior tribunal. The superior 
tribunal, upon an inspection of the record, alone, when the return is 
sufficient, ‘determines whether the inferior tribunal had jurisdiction 
of the parties and of the subject matter, and whether it has exceeded 
its jurisdiction, or has otherwise proceeded in violation of law. * * * 
The record must show facts giving the inferior tribunal jurisdiction, 
and mere conclusions of law are not sufficient.’ . . . There is no 
presumption of jurisdiction in favor of a body exercising a limited or 
statutory jurisdiction. Nothing is taken by intendment in favor of 
such jurisdiction but the facts upon which the jurisdiction is founded 
must appear in the record. Appellee has a right to judicial review of 
the proceedings, ‘and the record must show that the board acted upon 
evidence and contain the testimony upon which the decision was 
based, in order that the'court may determine whether there was any 
evidence fairly tending to sustain the order.’ . . . The finding of 
the commission in removing the appellee from his position stated no 
evidence or any facts justifying his removal, simply saying on this 
point: ‘Whereupon the commission heard the evidence offered, and 
having considered all the evidence adduced herein, we find therefrom 
that the said M. L. C. Funkhouser is guilty as charged in the within 
and foregoing charges.’ It is manifest that the finding that the appellee 
was guilty as charged is a mere conclusion of law.”’ © 


In Carroll v. Houston * the common law record was found to be the 
proper return to the writ. Here the findings of fact of the Commission were 


% People v. Burdette, 285 Ill. 48, 120 N. E. 519 (1918); Chicago v. Condell, 
224 Ill. 595, 79 N. E. 954 (1907). 

301 Ill. 257, 133 N. E. 649 (1922). 

® Id. at 260, 261, 133 N. E. at 650. In this passage the Court cited Hahnemann 
Hospital v. Industrial Board, 282 Ill. 316, 118 N. E. 767 (1918). The common law 
writ of certiorari was the method of review and the Court concluded that the Commission 
had jurisdiction only if the injury arose out of and in the course of employment, and it 
was necessary to examine the evidence to decide that question. It was not error for the 
return to the writ to include the evidence. 
53341 Ill. 531, 173 N. E. 657 (1930). 
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sufficient to justify the discharge. The Funkhouser case ** was distinguished 
on the ground that the technical record must show that the Commission 
did not act arbitrarily. That requirement was met in the Carroll case. On 
this point the opinion states: 


“Tt is not necessary to return the evidence or a certificate of facts 
outside of the record. The trial is upon the record. It is contrary to 
the practice to form any issue of fact or to hear or consider evidence 
in relation to the original proceedings as heard on that trial. If the 
circuit court finds from the record that the inferior tribunal had juris- 
diction and did not exceed it and proceeded according to law the writ 
will be quashed, but if the court finds that the inferior body had no 
jurisdiction or had exceeded its jurisdiction or had not proceeded 
according to law it will quash the judgment and proceedings shown 
by the return. The record must show facts giving the inferior 
tribunal jurisdiction and mere conclusions of law are not sufficient. 
The record must show that the board acted upon evidence, and it must 
contain the testimony upon which the decision was based in order 
that the court may determine whether there was any evidence fairly 
tending to sustain the order. The court had no power to inquire into 
the discretion exercised by the commission provided it acted within 
its power.” © 


In Hopkins v. Ames ** the circuit court directed the Commission to 
furnish a transcript of the evidence and, after examining the record, quashed 
the return because there was no suitable evidence to sustain the finding of 
the Commission. The Supreme Court held that the circuit court had no 
jurisdiction to review the findings of fact of the Commission and to deter- 
mine whether or not the findings were erroneous. Since charges were filed, 
adequate notice was given, and the employee had an opportunity to present 
evidence, the return to the writ was sufficient to show that the Commission 
was acting within its jurisdiction and proceeding according to law. 

The above cases would lead one to the conclusion that the return to 
the common law writ need not include a transcript of the evidence before 
the administrative tribunal. A contrary result has been reached in the case 
of a decision by a board of review assessing property of a decedent.*? Two 
recent appellate court cases ** also demonstrate the vitality of the Funk- 
houser rule. A transcript of evidence in the administrative hearing was 
examined to determine if the decision was supported by evidence. The lack 


301 Ill. 257, 133 N. E. 649 (1922). 

= 341 Iil.. 531, 535, 536, 173 N.. E..657,.659 (1930). 

344 Til. 527, 76 IN. BE. 729 (193). 

 Jarmon v. Board of Review, 345 Ill. 248, 178 N. E. 91 (1931). This case 
was later than Carroll v. Houston, but the Court relied on the Funkhouser case to require 
that the decision be based upon evidence. 

58 People ex rel. Fosse v. Allman, 329 Ill. App. 296, 68 N. E.2d 203 (1st Dist. 
1946) (a civil service discharge); Prendergast v. Retirement Board of Firemen’s Fund, 
325 Ill. App. 638, 60 N. E.2d 768 (1st Dist. 1945) (the denial of a death benefit to 
the widow of a fireman). See also Shilvock v. Policemen’s Retirement Board, 301 IIl. 
App. 84, 21 N. E.2d 784 (1st Dist. 1939). 




















Summer] JUDICIAL REVIEW 313 
of certainty in the scope of review is apparent in proceedings before other 
tribunals.*® 

The reviewing court in a certiorari proceeding must either quash the 
writ or quash the return to the writ, and it has no power to modify the 
decision in any way.°° Quashing the writ affirms the decision of the 
administrative agency; quashing the return reverses the agency decision and 
terminates the proceeding in favor of the petitioners. Even though the 
error be slight, the return must be quashed and the agency must begin the 
proceeding all over again. Common law certiorari then has two dis- 
advantages as a method of review of administrative tribunals—first, the 
scope of review is restricted to the determination that the agency is acting 
within its jurisdiction and proceeding legally, and, second, the order must 
either affirm or reverse the decision in its entirety. 

The common law remedy has been modified by statute in a number 
of situations in Illinois.“ The Dental Surgery Act which provides as 
follows is representative: ‘The circuit or superior Court of the county 
wherein the accused person resides shall have power to review any order 
of revocation or suspension and all questions of law and fact thereon by 
writ of certiorari to the Department . . . No department order of sus- 
pension or revocation shall be set aside or vacated on any ground not 
specified in the written motion for rehearing provided in this Act.’’ *? The 
Supreme Court held ® that this was not common law certiorari but the final 
order must be one either quashing the writ or the return. Since this is a 
statutory proceeding, there must be strict compliance. The order of the 
circuit court failed to show that it was based on errors alleged in the petition 
for rehearing before the Department; therefore, the case was remanded so 
that the reasons for quashing the return would be clear. 

The administration of the so-called sales tax was seriously hampered 
by the decision in the Nelson Brothers case previously mentioned.** The 
statute provided that review shall be by ‘‘certiorari to the department to 


* Institute of Chiropody v. Thompson, 386 Ill. 615, 55 N. E.2d 61 (1944) 
(determination that a school is or is not reputable made without hearings, held reviewable 
by certiorari) ; Oliver v. Retirement Board of Mun. Employees, 311 Ill. App. 38, 35 
N. E.2d 405 (1st Dist. 1941) (what constituted salary in a pension claim); Kilroy 
v. Policemen’s Retirement Board, 297 Ill. App. 261, 17 N. E.2d 527 (1st Dist. 1938) 
(death by suicide not the result of occupational injury). 

© If the court quashes the return to the writ in a proceeding in which the Board 
has denied a pension, it cannot order the pension paid. Bernero v. Firemen’s Retirement 
Board, 297 Ill. App. 28, 17 N. E. 75 (1st Dist. 1938). 

“ E.g., all of the acts governing the licensing of professions administered by the 
Department of Registration and Education. ; 

@ ILL. REV. STAT., c. 91, § 62(f) (1947). (Italics supplied by author). 

* Dubin v. Department of Registration and Education, 380 Ill. 57, 43 N. E.2d 
554 (1942). On remand, the circuit court quashed the return but the Supreme Court 
reversed and held that the license was properly revoked. Dubin v. Department of Regis- 
tration and Education, 396 Ill. 276, 71 N. E.2d 785 (1947). 

% 373 Ill. 228, 25 N. E.2d 785 (1940); see note 6 supra. 
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review all questions of law and fact determined by the department in 
administering the provisions of this act presented by the record.’”” The trial 
court found that the assessment ‘‘was not duly made by the Department of 
Finance’ and that “‘there are other irregularities appearing on the face of 
the said return.’’ The judge entered an order remanding the case to the 
Department for taking additional testimony and ‘‘for other and further 
proceedings in accordance with law.’’ The taxpayer then sought a writ of 
mandamus to expunge this order from the record on the ground that the 
only order that could be entered was one either quashing the writ or the 
return. The Supreme Court first decided that this was not common law 
certiorari, for questions of fact could not be reviewed by that writ. It 
being a statutory method, there had to be strict compliance with the 
statute. The court therefore was required to examine all of the facts to 
determine if there was error. Having found errors in the record, the statute 
did not state what the powers of the court were. The Court then reasoned 
that though the review was not common law certiorari, the legislature must 
have meant something when it used that name; therefore, it was intended 
that the remedy afforded under the common law writ was the only remedy 
available here. 

It was argued that the review here was in the nature of an appeal from 
the decision of the Department. In rejecting the argument the Court said 
that there can be no ‘‘appeal’’ from the decision of an administrative body 
such as the Department. Reliance for this proposition was placed on 
Maxwell v. People * in which it had been held that an appeal could not be 
taken from a board of review to the Supreme Court. There is no doubt 
about the soundness of this proposition for that court has only appellate 
jurisdiction, and for the exercise of that jurisdiction, there must have been 
a decision by a judicial tribunal. In the Nelson Brothers case, the circuit 
court was exercising its original jurisdiction to determine the validity of an 
administrative decision. So the Maxwell case was not in point. City of 
Aurora v. Schoeberlein * did offer support for the conclusion reached. In 
that case the Board of Fire Commissioners, after written charges and 
hearing, found cause to discharge an employee and ordered his dismissal. 
The employee “‘appealed”’ to the circuit court which conducted a trial de 
novo and ordered the employee reinstated. “‘Appeal’’ was not a proper 
method of review, and the employee should have sought a writ of certiorari. 
Only decisions of judicial tribunals can be reviewed on appeal and the 
Board was an administrative or executive agency. This would be per- 
suasive except for the fact that decisions of the Illinois Commerce Com- 
mission have been reviewed for a long time by statutory appeal.®’ Further, 


189 Ill. 546,59 N. E. 1101 (1901). 
230 Ill. 496, 82 N. E. 860 (1907). 
“ILL. REV. STAT., c. 111%, § 72 (1947). 
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it was not necessary to call the proceeding in the Nelson Brothers case an 
appeal; it was only statutory certiorari in the nature of an appeal. 

As a result of this decision, the circuit courts were required to quash 
completely any decision of the Department in which there was any error. 
Since the case had to be started over, the statute of limitations ran on many 
valid tax claims solely because of departmental mistakes. The statutory 
method was exclusive * so there was no way to avoid the proceeding. The 
statute was amended ® to authorize the court to (a) quash the writ, (b) 
quash the return, (c) to affirm in part and set aside in part, (d) to remand 
for further action, or (e) to enter judgment for the tax. This amendment 
prevented a recurrence of the Nelson Brothers mistake in hearings under 
this statute, but the fear that a successor would appear in a different setting 
was put at rest only with the passage of the Administrative Review Act.” 

In addition to the remedies already discussed, some statutes provide 
for a ‘‘petition for review’’ of the administrative order.** The scope of 
review appears to depend on the language of the act authorizing this 
method. One of the most interesting cases is Borreson v. Department of 
Public Welfare.”? In the administration of the old age assistance program, 
the county department was required to investigate and determine whether 
the applicant needed assistance and, if so, the amount of such aid. If the 
county department denied the application, an appeal could be taken to the 
State Department of Public Welfare which could make any additional 
investigations it found necessary and then determine the amount to be 
paid. Review of the Department decision was authorized in this language. 
“The applicant may, within forty (40) days after notice of the decision 
rendered by the State department, apply to the circuit court of the county 
wherein the applicant resides, for a trial de novo, without cost to the 
petitioner, by a petition upon forms provided and prescribed by the State 
department.” In the Borreson case, the county department recommended 
aid of $20 per month to the applicant, but the State Department ruled 
that no aid should be granted. The applicant then filed a petition for a 
trial de novo as provided in the statute. The trial was granted, and the 
circuit court determined that the applicant was entitled to assistance and 
ordered payments of $24 per month to be made by the Department. On 
appeal to the Supreme Court, this decision was reversed on the ground that 
the statute was unconstitutional in that it violated the separation of powers 
provision of the Illinois constitution. The determination of need for public 
assistance is an administrative function, not a judicial one. It is worth 


*® Department of Finance v. Schmidt, 374 Ill. 351, 29 N. E.2d 530 (1940). 
Til. Laws 1943, p. 1121, 1131. 


™It is not purely accidental that the determinations of the Revenue Department are 
reviewable under the Act. ILL. REV. STAT., c. 120, § 451 (1947). 


™ American Surety Co. v. Jones, 384 Ill. 222, 51 N. E.2d 122 (1943). 
368 Ill. 425, 429, 14 N. E.2d 485, 487 (1938). 
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noting that the decision is limited to the constitutionality of the trial 
de novo. Judicial review might constitutionally be authorized to deter- 
mine whether the Department was acting arbitrarily and capriciously. 


Judicial review of administrative action may not be provided by 
statute at all, and the only review then available is by common law extra- 
ordinary remedies or by injunction. In these methods the scope of review 
is limited. 

Since the decisions of the two principal administrative commissions 
in the state are subject to a wider statutory review which falls short of 
trial de novo, these agencies will be discussed next. 


‘THE INDUSTRIAL COMMISSION 


Decisions of the Industrial Commission are reviewable by a statutory 
writ of certiorari.’"* The writ may be issued by a circuit or city court ‘‘to 
review all questions of law and fact presented by such record’’ (of the Com- 
mission). The writ must be commenced within twenty days after receipt 
of notice of the decision of the Commission. The party seeking the writ is 
required to pay for the transcript of the proceedings and to file a bond 
“conditioned that if he shall not successfully prosecute said writ, he will 
pay the said award and the costs of the proceedings in said court.’’ ‘““The 
court may confirm or set aside the decision of the industrial commission. 
If the decision is set aside and the facts found in the proceedings before the 
Commission are sufficient, the court may enter such decision as is justified 
by law, or may remand the case to the industrial commission for further 
proceedings and may state the questions requiring further hearing, and 
give such other instructions as may be proper.’’ Judgments of the circuit 
or city courts may be reviewed only by the Supreme Court by writ of error 
which may be issued in the discretion of the Court. If no review of the 
Commission’s decision is sought, the circuit or city court may at the request 
of either party enter judgment on the award. 


In the early years of administration of the Act, provisions for review 
were not so adequately spelled out in the statute. When the statute pro- 
vided for review by certiorari by a circuit court, the Supreme Court held 
the Superior Court of Cook County was included within that term.7* Up 
to 1920 the Court decided that questions of coverage of the statute went 
to the jurisdiction of the Industrial Board and, therefore, they were treated 
as questions of law for the court. Whether the employer was engaged in 
‘a business or enterprise,’’ > whether the injury arose out of the employ- 


ILL. REV. STAT., c. 48, § 156(f) (1) and (2) (1947). 
™ Dietzgen Co. v. Industrial Com., 299 Ill. 159, 132 N. E. 541 (1921). 
® Uphoff v. Industrial Board, 271 Ill. 312, 111 N. E. 128 (1916). 
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ment,”® whether the employment was extrahazardous,”* and whether the 
employment was regular or casual ™* were all jurisdictional questions. In 
the Thede*® case, the Court said ‘“The Industrial Commission has no 
jurisdiction to apply the act to persons who are not subject to its provisions, 
and the evidence certified in the record may be reviewed to determine the 
question of its jurisdiction.’’ In another case the following language was 
used: ‘“While the Industrial Board’s findings of fact are conclusive on this 
court, the legal conclusions of that Board, based upon such findings, are 
subject to the supervision of the court. The Workmen’s Compensation act 
does not make the board’s legal conclusions binding upon this court. If it 
is clear on the facts that as a legal conclusion an injury was not accidental 
or that it did not arise in the course of the employment, a contrary con- 
clusion awarding compensation will not be allowed to stand.” *° 

In 1921 the Act was amended to provide for review of all questions 
of law and fact presented by the record, “Provided, that no additional 
evidence shall be heard in the Circuit Courts, and the findings of fact made 
by the commission shall not be set aside unless contrary to the manifest 
weight of evidence. . . . ’’ *! This provision was held unconstitutional 
in the Otis Elevator case.** The Court thought that this was an attempt 
on the part of the legislature to invade the judicial function in violation of 
the doctrine of separation of powers. Determining the quantum of evidence 
sufficient to support a finding of fact is essentially judicial.** ‘Under that 
division of governmental powers and prohibition the judiciary cannot 
instruct the legislature what statutes it shall enact and the legislation cannot 
direct the judiciary how cases shall be decided.’’ ** It was urged that this 
was no different than the rule that the Court had previously enforced itself. 
The Court responded to that argument as follows: “Whether the limita- 
tion states the same rule adopted by the courts in deciding upon questions 
of fact or not is of no importance, because, whether it is or not, the legisla- 
ture cannot give such a direction.’’ ** This case was considered to have 
sufficient vitality in 1945 to convince the Administrative Practice and 
Review Commission that it should not include the manifest weight of the 
evidence test in the Uniform Review Act.** 


% Dietzen Co. v. Industrial Board, 279 Ill. 11, 116 N. E. 684 (1917). 

™ Hahnemann Hospital v. Industrial Board, 282 Ill. 316, 118 N. E. 767 (1918). 

8 Thede Bros. v. Industrial Com., 285 Ill. 483, 121 N. E. 172 (1918). 

Id. at 484, 121 N. E. at 172. 

© Dietzen v. Industrial Board, 279 Ill. 11, 22, 116 N. E. 684, 688 (1917). 

“Til. Laws 1921, p. 446, 457. 

® Otis Elevator Co. v. Industrial Com., 302 Ill. 90, 134 N. E. 19 (1922). 

® ILL. CONST. Art. III (1870). 

* Otis Elevator Co. v. Industrial Com., 302 Ill. 90, 94, 134 N. E. 19, 21 (1922). 

* Id. at 95, 134 N. E. at 21. 

See ILL. REV. STAT., c. 110, § 274 (1947), which states that the findings of 
fact ‘‘shall be held to be prima facie true and correct.” 
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The constitutionality of the method of review in the 1919 Act was 
also attacked on the ground that due process of law requires review of the 
facts by the court. The statute *’ had authorized review of all questions of 
law presented by the record. The Court held that review of the facts was 
not essential to due process of law and limited the holding in the Otis case 
to the proposition that if the legislature authorizes a review of the facts, 
it cannot direct the court what weight should be given to the evidence. 
The Court, having decided the constitutional issue concerning limited 
review of Commission findings, then proceeded to adopt the manifest 
weight of the evidence rule for itself. If a litigant desires to challenge the 
constitutionality of any part of the Act, he must do so at the first oppor- 
tunity before the Commission, and it is too late to raise the question in the 
proceeding before the circuit court.** 

As in other litigations, the Supreme Court will review only final 
orders of the circuit court in compensation cases. If the circuit court sets 
aside the order of the Commission and remands the case, the order is not 
reviewable for it is not a final disposition of the controversy.*® The court 
on remand has no power to order the Commission to do a specific act, so 
the decision of the court setting aside the Commission’s findings and 
directing the Commission to fix the compensation is still interlocutory.” 
Although each succeeding writ of certiorari to review the order of the Com- 
mission is a new proceeding, the Supreme Court on review of the final 
order of the circuit court may review the record made in the original 
proceeding before the Commission, and that order may be affirmed.” 

An applicant for compensation must give notice of any industrial 
injury to his employer within thirty days after the injury, and this notice 
goes to the jurisdiction of the Commission to make an award.” This 
requirement applies to a minor claimant as well as to an adult.** The filing 
of a claim for compensation within six months is also jurisdictional.®* For 
the purpose of review, the question is whether ‘‘jurisdictional facts’’ are to 
be decided independently by the courts or whether jurisdictional facts are 
like any other facts and the Commission’s findings are to be supported 


* Tl]. Laws 1919, p. 538. 

® Taylor Coal Co. v. Industrial Com., 301 Ill. 548, 134 N. E. 172 (1922); 
Centralia Coal Co. v. Industrial Com., 301 Ill. 418, 134 N. E. 174 (1922). 

® Moffat Coal Co. v. Industrial Com., 397 Ill. 196, 73 N. E.2nd 423 (1947). 
In this case the issue was disability from silicosis, and the Commission had suspended 
payments of benefits until the employee should submit to further X-ray examinations. This 
decision was reversed by the circuit court and remanded to the Commission which entered 
the same order as before. Again the circuit court set the order aside. The Supreme Court 
said that this order was not yet final. 

© Thompson v. Industrial Com., 377 Ill. 587, 37 N. E.2d 350 (1941); Brown 
Shoe Co. v. Industrial Com., 371 Ill. 273, 20 N. E.2d 566 (1939). 

* Yellow Cab Co. v. Industrial Com., 333 Ill. 49, 164 N. E. 164 (1928). 

* Gray Knox Marble Co. v. Industrial Com., 363 Ill. 210, 2 N. E.2d 60 (1936). 

* Ferguson v. Industrial Com., 397 Ill. 348, 74 N. E.2d 539 (1947). 

™ Lewis v. Industrial Com., 357 Ill. 309, 192 N. E, 212 (1934). 
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unless they are contrary to the manifest weight of the evidence. Although 
the Court has seemed to decide these issues de novo, the language of the 
more recent cases indicates the contrary position. 


“Defendant in error had the burden of proving that notice of the 
accident had been given as required by statute. It was a question of 
fact for the determination of the commission and when it made the 
first finding that no notice had been given, that finding was not subject 
to reversal by the court unless it clearly appeared the finding was 
manifestly against the weight of the evidence. There was a conflict in 
the evidence as to whether any conversation in reference to the accident 
occurred as claimed by defendant in error and under such circum- 
stances it was the province of the commission to weigh the evidence 
and determine the credit and weight to which each witness was 
entitled. Under the circumstances shown the commission’s finding 
on that question should not have been set aside by the circuit court of 
Cook county.”’ *® 


The original hearing in the compensation case before the arbitrator 
cannot be reviewed by the Commission unless a stenographic report of the 
hearing or an agreed statement of facts is filed with the Commission within 
twenty days as provided in the statute.*%* Proof that notice of the arbi- 
trator’s decision was mailed will be sufficient to determine the time within 
which notice of appeal and the transcript shall be filed.* 

After the decision of the Commission, certiorari will be granted by 
the circuit court only if all of the statutory requirements have been met. 
The failure to file an authenticated transcript of the proceedings precludes 
review.*® The posting of a bond conditioned on payment of the award if 
the petitioner is unsuccessful in the certiorari proceeding is a condition 
precedent to the issuance of the writ.®® Further, a party seeking review 
must name in the praecipe and the petition all of the necessary parties to the 
proceeding. Failure to name children who were parties before the Com- 
mission deprived the circuit court of jurisdiction to review the order.’ 
These are examples which show clearly that the statutory provisions are 
strictly construed. 

The statute provides that after a hearing before an arbitrator, either 
party may seek review of the arbitrator's decision, and in the proceeding 
before the Commission, the parties may introduce additional evidence. 
The Commission makes an independent determination on the record, and 


® Brown Shoe Co. v. Industrial Com., 374 Ill. 500, 503-504, 30 N. E.2d 4, 6 
(1940). 

*® Baker v. Industrial Com., 310 Ill. 550, 142 N. E. 184 (1924); People v. 
Andrus, 299 Ill. 50, 132 N. E. 225 (1921). 

* Cooke v. Industrial Com., 340 Ill. 309, 172 N. E. 761 (1930). 

® Heckard v. Industrial Com., 353 Ill. 197, 187 N. E. 172 (1933). 

® People ex rel. Radium Dial Co. v. Ryan, 371 Ill. 597, 21 N. E.2d 749 (1939); 
Nierman v. Industrial Com., 329 Ill. 623, 161 N. E. 115 (1928). 

10 Matthiessen Zinc Co. v. Industrial Com., 373 Ill. 293, 26 N. E.2d 84 (1940). 
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it is not bound by the arbitrator’s finding even though it is supported by 
substantial evidence." ‘‘The arbitrator is but the agent of the commission 
similar in character to a master in chancery or a referee in bankruptcy . . 
Regardless of whether the commission hears testimony in addition to that 
heard by the arbitrator, it exercises an original jurisdiction and is in no 
way bound by the arbitrator's findings.’’ *°* If neither party files a petition 
for review within fifteen days, the decision of the arbitrator becomes the 
decision of the Commission.’ Failure to exhaust this administrative 
remedy forecloses review by the circuit court.’ 


“If defendant in error was dissatisfied with the arbitrator’s 
decision, he should have sought a review by the Industrial Commis- 
sion. Having failed to do so, he cannot by-pass the commission and 
obtain, for all practical purposes, a direct review by the circuit court. 
In short, he should have exhausted the administrative remedies 
afforded him by the statute before resorting to the courts.!” 


An employee sought compensation against A and B alleging that they 
were both employers. The arbitrator made an award against both A and 
B from which only A sought review by the Commission. It found that 
the injury did not arise out of the employment. On certiorari to the circuit 
court, the finding of the Commission was reversed. The Supreme Court 
found *° that the injury did arise out of the employment, that A was not 
the employer, and that since B had not sought review of the arbitrator's 
decision, he was bound by the award. 

If one of the parties seeks review of the arbitrator’s decision and a 
hearing or trial de novo is granted by the Commission, both sides may seek 
modification or reversal of the arbitrator’s findings. However, a litigant 
desiring review cannot rely on the fact that the adverse party has filed a 
petition. After the period for filing has gone by, the petitioner may ask 
that the petition for review be dismissed, and that relief must be granted. 
The party who did not seek review is bound by the action of the 
arbitrator.?°’ 

One further problem on the finality of awards of the arbitrator 
presents itself. An employee may accept an award which is relatively small. 
If the employee seeks to reopen the award within eighteen months on the 
ground of recurrence or increase in the disability, the failure to have the 
original award reviewed does not constitute a bar to the reopening.’ 


1. Garbowicz v. Industrial Com., 373 Ill. 268, 26 N. E.2d 123 (1940). 

102 Td. at 269, 270, 26 N. E.2d at 124. 

18 ILL. REV. STAT., c. 48, § 156(b) (1947). 

14 Sweitzer v. Industrial Com., 394 Ill. 141, 68 N. E.2d 290 (1946); Lewin 
Metals Corp. v. Industrial Com., 360 Ill. 371, 196 N. E. 482 (1935). 

1% Sweitzer v. Industrial Com., 394 Ill. 141, 147, 68 N. E.2d 290, 294 (1946). 

1 Thompson v. Industrial Com., 351 Ill. 356, 184 N. E. 633 (1933); see also 
Lewis v. Industrial Com., 350 Ill. 555, 183 N. E. 629 (1932). 

1” Brewerton Coal Co. v. Industrial Com., 324 Ill. 89, 154 N. E. 412 (1926). 

8 Crowder Seed Co. v. Industrial Com., 347 Ill. 86, 179 N. E. 518 (1932). 
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The Court has so frequently discussed the scope of review in work- 
men’s compensation cases that one is tempted to make a careful examination 
of the facts in many of them to show that, however clear the rule, the 
result on any set of facts may be difficult to predict. The court will set 
aside a decision of the Commission only if the findings are against the 
manifest weight of the evidence.’ Frequently, there is sharp conflict in 
the medical testimony, and no controvery over any other aspect of the 
case. In such a situation it is the province of the Industrial Commission to 
draw the inferences from the testimony and to adopt one of the two con- 
flicting views.’!° In sustaining the award in a recent case, the Court said 
that the weight of the medical evidence test was not to develop into a 
battle of the number of experts,’"! but that competent medical testimony 
amounts to substantial evidence even though there are a greater number of 
expert witnesses on the other side. 

The judicial function in these cases has been stated by the Court as 
follows: 


“It is, however, the duty of this court to consider all the evidence 
in the record, and where the record discloses that the finding of the 
commission is without substantial foundation in the evidence its find- 
ing must be set aside. . . . The rule is that this court will not sub- 
stitute its judgment for the commission’s judgment unless the latter 
is clearly and manifestly against the weight of the evidence... . 
The plaintiff in this proceeding has the burden of proving by compe- 
tent evidence that not only the accident happened, but that also the 
accident was the proximate cause of the condition of incapacity from 
which he suffered. . . . The liability cannot rest upon imagination, 
speculation or conjecture but must be based on facts established by a 
preponderance of the evidence, neither can it rest upon a choice between 
two views equally compatible with the evidence.’’?** 


And again: 


“The claimant has the burden of proving not only that an 
accident happened but also that the accident was the proximate cause 
of the injury suffered or the condition of incapacity for which com- 
pensation is sought—that is, he must prove the causal connection 
between the accident and the condition of the incapacity which con- 
stitutes his claim for compensation. . . . The liability cannot rest 
upon imagination, speculation or conjecture but must be based upon 
facts established by a preponderance of the evidence. . . . It cannot 


1° E.g., National Steel Castings Co. v. Industrial Com., 399 Ill. 96, 77 N. E.2d 
33 (1948); Chicago, Wilmington &@ Franklin Coal Co. v. Industrial Com., 399 Ili. 
76, 77 N. E.2d 184 (1948); Moergen v. Industrial Com., 394 Ill. 383, 68 N. E.2d 
740 (1946) ; Ford Motor Co. v. Industrial Com.,-355 Ill. 490, 189 N. E. 498 (1934). 
There is no need to multiply citations on this point. 

10 E.g., Chicago, Wilmington % Franklin Coal Co. v. Industrial Com., 400 III. 
60, 78 N. E.2d 104 (1948). 

11 Cinch Mfg. Co. v. Industrial Com., 393 Ill. 131, 65 N. E.2d 383 (1946). 

“3 American Smelting Co. v. Industrial Com., 353 Ill. 324, 328, 187 N. E. 495, 
497 (1933). 
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rest upon a choice between two views equally compatible with the 
evidence. . . . There can be no award where the condition results 
from a pre-existing disease and not from an injury. . . . The court 
will not substitute its judgment for the commission's unless the latter 
is clearly and manifestly against the weight of the evidence.’’ +8 


When the Commission decision is reversed, the rationale follows this 
theme: “‘In this case the preponderance of evidence does not lead to the 
conclusion that the loss of the use of the eye was due to an accidental injury. 
It convinces us that the loss was due to an extraneous cause wholly un- 
related to the employment.”’ "* There was no conflict on the facts in this 
case, but medical experts differed on the cause of the loss of an eye. And 
again: 

“It is well settled under our Workmen’s Compensation Act that 
a claimant under the act must prove by direct and positive evidence, 
or by evidence from which the inference can be fairly and reasonably 
drawn, that the accidental injury or death of which complaint is 
made arose: out of and in the course of the injured or deceased person’s 
employment . . . In considering the question of the proof offered, 
this court is not warranted in reversing the finding of the Industrial 
Commission unless the award made by it is shown to be greatly 
against the manifest weight of the evidence, but it is our duty, how- 
ever, to weigh and consider the evidence in the record, and if it is 
found that the decision of the Commission is without substantial 
foundation in the evidence, the decision must be set aside.’ 115 


In some cases testimony on the operative facts results in no contro- 
versy, but the inferences to be drawn from those facts are in dispute. For 
example, from the facts the Commission must decide whether an injury 
arose out of the employment, whether the employer-employee relationship 
existed, whether the claimant was an employee or an independent contractor, 
and whether an individual was a dependent of an employee. These may be 
questions of fact upon which the decision of the Commission will not be 
reversed if supported by substantial evidence,"** or they may be treated as 
questions of law upon which the court may make an independent judg- 
ment.?*? The following is typical of the language used in these latter cases: 


48 Rittler v. Industrial Com., 351 Ill. 338, 353, 184 N. E. 654, 660 (1933). 

“4 Harding Co. v. Industrial Com., 355 Ill. 139, 144, 189 N. E. 21, 23 (1934). 

45 7e Tourneau, Inc. v. Industrial Com., 396 Ill. 435, 437-438, 72 N. E.2d 183, 
184 (1947). The claimant had suffered a detached retina depriving him of the sight 
of one eye. The medical evidence was in conflict on the issue of the cause for the damage— 
some testimony that it could result from the employment and some contrary. 

48 T awrence v. Industrial Com., 391 Ill. 80, 62 N. E.2d 686 (1945) (employee or 
an independent contractor); Crane Company v. Industrial Com., 378 Ill. 190, 37 
N. E.2d 819 (1941) (dependency) ; LaSalle County Coal Co. v. Industrial Com., 356 
Ill. 421, 190 N. E. 687 (1934) (dependency). 

47 Hudson v. Industrial Com., 387 Ill. 228, 56 N. E.2d 423 (1944) (employee- 
employer relationship) ; Kensington Steel Corp. v. Industrial Com., 385 Ill. 504, 53 
N. E.2d 395 (1944) (The injury did not arise out of the employment); Chicago 8 
West Towns Rys. v. Industrial Com., 381 Ill. 257, 45 N. E.2d 285 (1942) (in the 
course of employment). 
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“Where facts are not in dispute, their legal effect becomes a matter of law 
and the rule as to the power of the court to set aside the decision only when 
it was made against the manifest weight of the evidence has no application, 
and upon questions of law this court is not bound by the decision of the 
Industrial Commission.” *7* 

One further question of fact should be mentioned. A claimant who 
is injured on a railroad makes out a prima facie case by proving that the 
injury arose out of and in the course of employment and that it resulted in 
damage. The defense that the injury occurred while the claimant was 
engaged in interstate commerce is an affirmative defense. The burden of 
proof is on the carrier, and in the absence of facts in the record showing 
the activity to be in interstate commerce, the Commission is justified in 
awarding compensation under the act."?°. 


In the hearing before the arbitrator and the Commission, only legal 
evidence is admissible.’*° This rule may make it very difficult to prove that 
an injury resulted from an accident arising out of and in the course of 
employment. To minimize this difficulty and to authorize compensation 
where there is no direct testimony on the cause of the injury, circumstantial 
evidence may be sufficient to support an award.'** In the Atlas Brewing Co. 
case,!** a night watchman was found dead, entangled in a harness in a place 
where he might have been in the course of his employment. There were 
three possible explanations: 1. accident, 2. acts of an intruder, and 
3. suicide. The presumption that death does not result from suicide was 
not enough to support the award. The claimant must prove his case by a 
preponderance of the evidence, and here the burden had not been sustained. 
Death as a result of burns from a fire on the premises of the employer,?”* 
death in an elevator shaft caused by the descent of the elevator,** and death 
which resulted from infection of a cut on the shin which the employee 
incurred at some time during the hours he was on watch for the em- 
ployer 1° were all compensable, and circumstantial evidence was sufficient 
to support the awards. In two of these cases, death might have been by 
suicide, and in the third, there was no direct proof that the injury arose out 
of or in the course of the employment. An employee was found dead in 
the morning in an alleyway on the company’s premises fifteen minutes 


8 Kensington Steel Corp. v. Industrial Com., 385 Ill. 504, 509, 53 N. E.2d 
395, 397 (1944). 

18 Thomson v. Industrial Com., 372 Ill. 258, 23 N. E.2d 692 (1939). 

2 Boyer Chemical Co. v. Industrial Com., 366 Ill. 635, 10 N. E.2d 389 (1937) 
(hearsay admissible only if it is a part of the res gestae). 

41 Vulcan Detinning Co. v. Industrial Com., 295 Ill. 141, 128 N. E. 917 
(1920) ; Hydrox Chemical Co. v. Industrial Com., 291 Ill. 579, 126 N. E. 564 (1920). 

12 Atlas Brewing Co. v. Industrial Com., 314 Ill. 196, 145 N. E. 387 (1924). 

13 Ervin v. Industrial Com., 364 Ill. 56, 4 N. E.2d 22 (1936). 

14 McKugo v. Industrial Com., 330 Ill. 70, 161 N. E. 86 (1928). 

% Reed & Co. v. Industrial Com., 328 Ill., 345, 159 N. E. 777 (1927). 
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after he had arrived for work. A window seven floors above was open, 
and the deceased’s lunch box was found on the window sill. After review- 
ing the cases, the Supreme Court held 1*° that the claimant had failed to 
sustain the burden of proof that death resulted from an industrial accident. 
The conclusion to be drawn from these cases is that circumstantial evidence 
will be sufficient to sustain an award if the circumstances make an inference 
of accident a reasonable one. 

The court sometimes assumes that the testimony of an interested 
witness is entitled to very little weight. The claimant in a workmen’s 
compensation proceeding may, nevertheless, sustain the burden of proof by 
his own testimony, if it is uncontradicted.’?” 

Finally, the method of review in the statute is exclusive 17° and the 
courts on review have only the power given in the statute. If the circuit 
court affirms an award, it is without power to enter judgment on the 
award.'*® The bond which the petitioner for certiorari must post affords 
the employee security for the payment, and this is a substitute for the 
judgment and execution. 


THE COMMERCE COMMISSION 


Review of orders of the Commerce Commission is controlled by 
detailed statutory provisions. ‘... Any person. . . affected by such 
rule, regulation, order or decision, may appeal to the circuit or superior 
court of the county in which the subject-matter of the hearing is situated. 
If the subject-matter is located in more than one county,”’ the court in any 
of these counties may entertain the appeal, and the court first obtaining 
jurisdiction ‘‘shall have and retain jurisdiction” until the appeal is disposed 
of by the circuit or superior court. No new evidence can be introduced in 
the court, and the appeal is heard on the record made before the Com- 
mission. 


“The findings and conclusions of the Commission on questions 
of fact shall be held prima facie to be true and as found by the Com- 
mission; and a rule, regulation, order or decision of the Commission 
shall not be set aside unless it clearly appears that the finding of the 
Commission was against the manifest weight of the evidence... . 
or that the same was without the jurisdiction of the Commission.”’ °° 


8 Northwestern Yeast Co. v. Industrial Com., 378 Ill. 195, 37 N. E.2d 806 
(1941). 

™ Ford Motor Co. v. Industrial Com., 357 Ill. 401, 192 N. E. 345 (1934). 

8 Gerish v. Feldman, 381 Ill. 635, 46 N. E.2d 65 (1943). 

Baum v. Industrial Com., 288 Ill. 516, 123 N. E. 625 (1919). 


ILL. REV. STAT., c. 111%, § 72 (1947). See Note, Illinois Commerce Com- 
mission Findings of Fact and Scope of Review, 31 ILL. LAW REV. 757 (1937); Note, 
Review of Administrative Orders in Illinois, 31 ILL. LAW REV. 230 (1936). 
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The statutory method is exclusive and must be strictly followed.1** 
This statement of the Court made in a number of decisions was modified 
in two recent cases.*** Although the legislature may provide an exclusive 
method of review of findings of fact of the Commission, it cannot deprive 
the circuit courts of the equity jurisdiction which is conferred by the 
constitution of the state. So a public utility may maintain an independent 
bill in equity to enjoin an order of the Commission if the utility alleges 
that the order fixes a confiscatory rate which deprives it of property with- 
out due process of law. In the equity proceeding the only question is the 
constitutionality of the order of the Commission, and questions of reason- 
ableness of the order under the statute cannot be raised. This result has 
possibilities of serious inconvenience for if the equity action is in fact 
independent, the circuit court could require the introduction de novo of 
all of the evidence on valuation, operating expenses, and the like. This 
would double the cost of litigation. It is to be assumed that the court will 
not require that the evidence be introduced anew but will permit the record 
made before the Commission to be introduced. Additional testimony 
may be heard but this procedure would not amount to a complete duplica- 
tion of the Commission’s efforts. This device appears to be useful to the 
utility only if the company is seeking to set aside an order suspending a 
temporary rate increase. 

Contrary to the opinion in the Nelson Brothers case,’** the method of 
appeal does not violate the constitution, and ‘‘appeal’’ is held to denote a 
statutory method for reviewing these administrative decisions and need not 
receive the technical definition of review of an inferior court.'** Further- 
more, the legislative command that the decisions shall be taken to be prima 
facie correct does not invade the court’s function.’** Following the Otis 
Elevator case,1** the statute was held unconstitutional insofar as it prescribed 
the weight to be given decisions of the Commission.’*? In spite of this 
determination by the Supreme Court, the statute, though often amended, 
still provides that a decision of the Commission shall not be set aside unless 


18. Brotherhood of Railroad Trainmen v. E. J. & E. Ry. Co., 382 Ill. 55, 46 
N. E.2d 932 (1943); Waynesville v. Pennsylvania R. R. Co., 354 Ill. 318, 188 N. E. 
482 (1933). 

182 Peoples Gas Light Co. v. Slattery, 373 Ill. 31, 25 N. E.2d 482 (1940); 
Sprague v. Biggs, 390 Ill. 537, 62 N. E.2d 420 (1945). 

48 People ex rel. Nelson Bros. v. Fisher, 373 Ill. 228, 25 N. E.2d 785 (1940), 
see note 6 supra. 

™ Public Utilities Com. v. C. @ W. T. Ry. Co., 275 Ill. 555, 114 N. E. 325 
(1916). 

18 See note 134 supra; Public Utilities Com. v. A. T. & S. F. Ry. Co., 278 Il. 
58, 115 N. E. 904 (1917). 

4 Otis Elevator Co. v. Industrial Com., 302 Ill. 90, 134 N. E. 19 (1922). 

137 Commerce Cam v. C. C. C. & St. L. Ry. Co., 309 Ill. 165, 140 N. E. 868 
(1923). 
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it “clearly appears that the finding . . . was against the manifest weight 
of the evidence.’’ 1*8 

At common law a shipper who thought that he had been charged 
excessive rates could maintain an action to recover the difference between 
the amounts paid and the reasonable rates. When the regulation of utilities 
was committed to an administrative tribunal, that remedy was abrogated. 
This is the so-called doctrine of ‘‘primary jurisdiction” or ‘‘the necessity 
for prior resort to the agency.’” This means that a determination which 
requires the technical competence of the administrative tribunal must first 
be presented to the agency before suing in the court. Therefore, before 
an action may be brought for a refund on the ground that rates are 
unreasonable, there must be a decision by the Commission fixing the 
reasonable rates for the service.4*®° The rule is one of necessity, for if all 
shippers are to be treated alike, one agency must decide the validity of rates 
and practices. 

A few technical details of procedure should be mentioned here. The 
Commission has jurisdiction over a proceeding only if a complaint has 
been filed, and the hearing must be limited to the issue made by the com- 
plaint. On review the order will be set aside if the court determines that 
there was no complaint or that the order does not conform to the original 
complaint.’*° Liberalization of amendments under the Practice Act would 
seem to permit amendments even after judgment to make the complaints 
conform to the issues tried in the proceeding. The Practice Act has been 
held not to govern the time within which appeals must be perfected to the 
Supreme Court from the trial court. The 60-day requirement of the Public 
Utilities Act controls rather than the 90-day provision of the Practice 
Act.* 

The question of who is “‘a person or corporation affected by such 
. . . decision’’ apparently has been raised infrequently. A municipal 


*8 The Administrative Practice and Review Commission believed that the Otis 
Elevator case precluded the inclusion of the manifest weight of the evidence test in the 
Uniform Administrative Review Act. 

# Chicago, North Shore &% Milwaukee R. R. Co. v. Chicago, 331 Ill. 360, 163 
N. E. 141 (1928); Medusa Portland Cement Co. v. Illinois Central R. R. Co., 287 
Ill. App. 549, 5 N. E.2d 782 (1st Dist. 1936); to the same effect, American Generator 
% Armature Co., Inc. v. Commonwealth Edison Co., 298 Ill. App. 192, 18 N. E.2d 
735 (1st Dist. 1939). 

Black Hawk Tr. Co. v. Commerce Com., 398 Ill. 542, 76 N. E.2d 478 (1948). 
In this case the Commission sought to reopen a proceeding to consider modification or 
revocation of a certificate by writing a letter to that effect to the parties. Although 
the proceedings continued for over a year, the Court decided the Commission was without 
jurisdiction because there was no complaint. Alton & Southern R. R. v. Commerce 
Com., 316 Ill. 625, 147 N. E. 417 (1925). Here the complaint asked for a rate 
determination in a twenty-mile zone. Evidence was admitted without objection on 
rates in a thirty-mile zone. An order based on evidence was held to be beyond the jurts- 
diction of the Commission. 

* Toledo, Peoria and Western R. R. v. Commerce Com., 375 Ill. 35, 31 N. E.2d 
293 (1940). 
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corporation is affected even though the city itself will not have to pay 
higher rates to a utility for its service. The city may be heard before the 
Commission, and it may also seek review of the final order.** 

The fixing of rates, the granting of certificates of convenience and 
necessity, and the granting of petitions to compel extension of facilities 
are legislative functions, and court review of such determinations should 
be limited to a judicial inquiry to decide if the Commission has acted 
lawfully. One is tempted to multiply cases and quotations from them to 
indicate the scope of review. A few must suffice here because of limitation 
of space: 


“A review of the commission’s order is limited to a determina- 
tion of whether the commission acted within the scope of its authority, 
whether the order has substantial foundation in the evidence, and 
whether any substantial right has been infringed by such order.** 

“The legislature has no authority to declare what weight shall 
be given evidence, or what shall constitute conclusive evidence on an 
issue of fact, . . . and the order and finding of the commission shall 
not be approved as reasonable if the reviewing court determines 
judicially on the same fact that it is not reasonable. . . . From these 
authorities it may be seen that if the facts are not in substantial dispute 
their effect, under the Public Utilities Act, becomes a matter of law, 
upon which the court, upon review, may reach an independent con- 
clusion.’’!#4 

“The findings of the commission are only prima facie evidence 
that its orders are reasonable. We are not bound to believe that facts 
in evidence establish a given conclusion if the conclusion is not reason- 
able. . . . It is also true that orders of the commission are entitled 
to great weight. They can be set aside only when it is clearly apparent 
that such orders are arbitrary or unreasonable or directly contrary to 
established rule of law. . . . It is the duty of the court to weigh and 
consider evidence and if it is found that the order of the commission 
is without substantial foundation in the evidence it should be set 
aside.1*® 


Thus the Court announces its rules for review of the Commerce Com- 
mission. In some cases the court may substitute its judgment for that of 
the Commission by finding that it is a “question of law,” and in other 
cases “‘questions of fact’’ will be given great weight. More frequently the 
findings involved are mixed questions of law and fact which may be treated 
either way. 

The statute provides that ‘‘At the conclusion of such hearing the Com- 
mission shall make and render findings concerning the subject-matter and 


12 Inter-State Water Co. v. Danville, 379 Hl. 41, 39 N. E.2d 356 (1942). 

43 O'Keefe v. Chicago Rys. Co., 354 Ill. 645, 188 N. E. 815 (1934). 

4 Alton R. R. v. Commerce Com., 382 Ill. 478, 483, 48 N. E.2d 381, 384 
(1943) (Italics supplied by author) (Question was switching limits in Bloomington 
yards. 

6 Illinois Central R. R. Co. v. Commerce Com., 395 Ill. 303, 313, 70 N. E.2d 
64, 68 (1946). (Italics supplied by author.) 
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facts inquired into and enter its order based thereon.”’ '*° These findings 
need not be a complete recital of the evidence, but they must be sufficient 
to indicate clearly the basis of the order. In a rate proceeding the Com- 
mission need not find the value of each item of property, but it must make 
separate findings of original cost; reproduction cost new, less depreciation; 
and going value. Absent these findings, there is nothing to support the 
order.’*’7 A finding in the language of the statute has often been set aside.'** 
There must be basic findings sufficient to support the ultimate findings 
which in turn must be adequate to support the order. This offers the 
reviewing court a twofold or threefold review. There must be evidence 
in the record adequate to support the finding of facts, and the order will 
be set aside if any finding is contrary to the manifest weight of the 
evidence.'*® As indicated above, the basic facts must be adequate, that is, 
there must be findings on every issue in the case. In addition, the Com- 
mission must find the ultimate facts, which are mixed questions of law 
and fact, e.g., the rates are unreasonable, convenience and necessity require 
the operation, or crossing protection devices are essential for the public 
safety.°° 

Further, even though there is ample evidence in the record to sustain 
the order of the Commission, it will be set aside if the findings of fact are 
inadequate or if a finding is contrary to the manifest weight of the evidence 
for “‘the court cannot enter into an independent investigation of the facts 
in order to evolve new and substantive findings of fact upon which the 
order of the commission might be sustained.”’ ?** It is obvious that judicial 
review of the Commerce Commission provides more opportunities for the 
correction of errors than review of jury findings.'*? 

Assuming that the court discovers error or errors in the decisions of 
the Commission, its only power is to affirm or reverse the order. The fixing 


MILL. REV. STAT., c. 111%, § 69 (1947). 

7 Utilities Com. v. Springfield Gas Co., 291 Ill. 209, 125 N. E. 891 (1920). 

™8 F.g., Chicago, Rock Island & Pacific Ry. Co. v. Commerce Com., 346 Ill. 412, 
179 N. E. 126 (1931); Kewanee & Galva Ry. Co. v. Commerce Com., 340 Ill. 266, 
172 N. E. 706 (1930). In these cases the Commission found that ‘‘convenience and 
necessity require’ the maintenance of an agency station and the operation of a motor 
carrier of property, respectively. 

® Chicago & West Towns Rys. v. Commerce Com., 397 Ill. 460, 74 N. E.2d 
804 (1947); Rockwell Lime Corp. v. Commerce Com., 373 Ill. 309, 26 N. E.2d 99 
(1940); Atchison, Topeka &% Santa Fe Ry. Co. v. Commerce Com., 335 Ill. 624, 167 
N. E. 831 (1929). 

* Tilinois Comm. Com. v. New York Central R. R. Co., 398 Ill. 11, 75 N. E.2d 
411 (1947); Atchison, Topeka & Santa Fe Ry. Co. v. Commerce Com., 397 Ill. 406, 
74 N. E.2d 885 (1947); Peoples Fruit & Vegetable Shippers Assoc. v. Commerce Com., 
351 Ill. 329, 184 N. E. 615 (1933). 

*1 Brotherhood of Locomotive Firemen &% Enginemen v. New York Central R. R. 
Co., 339 Ill. 201, 207, 171 N. E. 148, 150 (1930). 

*3 For a more thorough consideration of the findings problems, op. cit. supra note 
130, 31 12. LOR. 737 C1937). 
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of rates, for example, is a legislative function, and the separation of powers 
doctrine precludes the courts from deciding what rates are reasonable.*** The 
Nelson Brothers case 1°* has had its effect on these cases as well as on those 
previously mentioned. Applying the doctrine of that case here, the circuit 
court may not affirm in part and reverse in part.2*> The court may remand 
for additional evidence, it may set aside the order entirely, or it may affirm, 
but the order of the Commission must be considered as a unit.1*¢ 


THE UNIFORM ADMINISTRATIVE REVIEW ACT 


This Act,?>” passed in 1945, became effective on January 1, 1946. 
Limited to judicial review of administrative agencies, it does not affect in 
any way the proceedings before the agency. As presently in force, it applies 
only to those agencies ‘‘where the Act creating or conferring power on 
such agency, by express reference, adopts the provisions of this Act.’’ 1** 
About fifty different proceedings have been made subject to the statute. 
At this writing, a bill has been introduced to amend the above provision 
and to make the Act applicable to all agencies unless the statute conferring 
power on the agency expressly provides a different method of review.1** On 
the recommendation of the Administrative Practice and Review Commis- 
sion, forty-one bills are now before the General Assembly to make the 
Act applicable to that many additional proceedings.** With a few excep- 
tions, these bills are receiving favorable consideration. Among the 
exceptions are bills for changes in the review methods of the Insurance 
Department, Industrial Commission, and Commerce Commission. At the 
present it seems unlikely that the Act will be made applicable to proceedings 
of the Industrial Commission and the Commerce Commission. Review of 
these commissions is well established, and the lawyers and the courts are 
familiar with the methods and satisfied with them. There is here, as always, 
great reluctance to change a procedure which the bar has learned even 
though the change would result in desirable uniformity. 

The Act incorporates the doctrine of exhaustion of administrative 
remedies, and no review may be had if the decision has become final due 


#8 Alton &% Southern R. R. v. Commerce Com., 316 Ill. 625, 147 N. E. 417 
(1925); Chicago, Milwaukee & St. Paul Ry. Co. v. Utilities Com., 268 Ill. 49, 108 
N. E. 729 (1915). 

14 373 Ill. 228, 25 N. E.2d 785 (1940). 

*® Brotherhood of Railroad Trainmen v. E. J. & E. Ry. Co., 374 Ill. 60, 28 
N. E.2d 97 (1940). 

*% Brotherhood of Railroad Trainmen v. Terminal R. R. Assn., 379 Ill. 403, 
41 N. E.2d 481 (1942). 

7 ILL. REV. STAT., c. 110, §§ 264-279 (1947). 

id. § 265. 

1 H. B. 253, 66th General Assembly (1949). This bill passed the House on April 
12, 1949, and was sent to the Senate. 

1H. B. 254 to 294, inclusive, 66th General Assembly (1949). 
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to failure to seek administrative review within the agency. In order to 
assure uniformity, the Supreme Court is given power to make rules to 
supplement the statutory provisions.** 

The action for review is begun by filing a complaint in the circuit 
or superior court of any county in which ‘‘(1) any part of the hearing or 
proceeding culminating in the decision of the administrative agency was 
held, or (2) any part of the subject matter involved is situated, or (3) 
any part of the transaction which gave rise to the proceedings before the 
agency occurred.” #*? The complaint must be filed within thirty-five days 
after the copy of the agency’s decision has been served upon the party 
affected.1** The agency’s answer to the complaint consists of filing the 
record of the proceedings before it. All other persons desiring to appear 
file an answer. All persons, other than the plaintiff, who were parties 
before the agency are to be made defendants in the review proceeding. The 
complaint must specify the error or errors upon which the plaintiff relies 
for reversal. 

The court is given power to review the questions of law and fact 
presented by the record, but can hear no new evidence.’** The statute then 
sets out in full the powers of the trial court in the proceeding.’ It may 
(a) stay the decision of the agency pending final disposition of the case; 
(b) make any order for amendment or completion of the agency record; 
(c) allow substitution of parties; (d) dismiss or realign parties; (e) 
affirm or reverse the decision in whole or in part; (f) remand and state the 
questions requiring further hearing; (g) remand for additional evidence; 
or (h) enter judgment for the amount justified by the record. 

The decisions of the agency on questions of fact shall be held to be 
prima facie correct. Further, the court should not reverse unless the error 
of the agency is prejudicial. 

It is to be noted that this Act does not adopt the manifest weight of 
the evidence test for reversal of findings. As stated above, the decisions of 
the Supreme Court were thought to foreclose such a test as unconstitutional. 
Only one case has reached the Supreme Court under the Act, and the Court 
adopted this test in the following language. ‘“We have also held that it is 
not within the province of the court to disturb the findings of fact made 
by an administrative agency unless manifestly against. the weight of the 
evidence, but, on the other hand, if the finding of the administrative 
agency is against the weight of the evidence, it is the duty of the court to 
set aside the decision of the agency.”’ * 


“ 1tL. REV. STAT., c. 110, § 266 (1947). 

id. 8-268. 

8 Id. § 267. 

We Td 8274. 

id. § 27>. 

1° Drezner v. Civil Service Com., 398 Ill. 219, 227, 75 N. E.2d 303, 307 (1947). 
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The method of review provided in the statute seems to be adequate 
for the purpose. It affords the court considerable flexibility in handling 
these cases and should prevent a recurrence of decisions like the Nelson 
Brothers case. It should present no new or difficult problems for members 
of the bar. Further, one can predict that the scope of review will not be 
materially changed. The Act thus provides uniformity at that stage of the 
proceeding where uniformity is desirable. 
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Notes 


THE NEED FOR REVISION OF THE 
DISCOVERY PROCEDURE IN ILLINOIS 


One of the more useful of the procedural devices provided the Illinois 
practitioner is discovery. Discovery, used properly, aids in the narrowing 
of issues, helps eliminate “‘justice by chance,”’ and speeds up the settlement 
of litigation. The trial lawyer is helped in the solution of three problems 
which continually harass him: (1) the problem of discovering the source 
of evidence; (2) the problem of procuring evidence; and (3) the problem 
of reducing the number of controverted matters for which evidence need 
be produced. These problems are solved through the use of three methods: 
discovery of documents, other writings, and articles; written interrogatories 
to parties; and discovery by deposition. It is the purpose of this article to 
show how the Illinois lawyer is hampered in his use of these methods by 
inadequacies and confusion latent in some of the Illinois provisions for 
discovery. 


Much of the confusion in Illinois has resulted from the manner in 
which the procedure of discovery has been created. In Section 58 of the 
Civil Practice Act, the Supreme Court was given power to promulgate rules 
for discovery.?, Supreme Court Rules 17, 19, and 20 were promulgated 
subsequently to occupy the field of discovery.? The Rules referred,* how- 
ever, to the Evidence and Depositions Act of 1872 for the mechanics of 
taking depositions.®. Consequently, the lawyer must refer from one portion 
of the statutes to another and immediately finds conflicting and over- 
lapping provisions and, in some instances, no provisions at all. In contrast, 
the practitioner in the federal courts finds the federal rules * for discovery 
clear, definite, and all-inclusive. 


1 The Illinois discovery provisions are found in ILL. REV. STAT., c. 110, §§ 182, 
259.17, 259.19, 259.20; c. 51, §§ 24-37 (1947). 

2 Discovery of documents which are or have been in the possession of any other 
party to the action may be had, admissions as to any fact may be requested and answers to 
written interrogatories may be required of any other party, and the deposition of any other 
party or person may be taken at such times and under such terms and conditions as may 
be prescribed by rules.’’ ILL. REV. STAT., c. 110, § 182(2) (1947). 

$Id. §§ 259.17, 259.19, 259.20 (1947). 

* “Any party may cause to be taken, on oral or written interrogatories, by deposition 
before trial, in the manner provided by law for the taking of depositions in chancery cases, 
the testimony of any other party. ...’’ ILL. REV. STAT., c. 110, § 259.19(1) 
(1947). 

5Id.c. 51, §§ 24-37 (1947). 

* FED. R. Civ. P., 26-37. 
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DISCOVERY OF DOCUMENTS, WRITINGS, 
AND ARTICLES 


Under Supreme Court Rule 17 any party may, without affidavit, 
apply for an order directing any other party to file a list of all documents 
and writings material to the merits of the matter before the court, either 
before or after issue is joined.” The list is to be made up in two schedules— 
those which the party is willing to produce for the inspection of the other 
party and those which the party is unwilling to produce, with a statement 
of the reasons for his objections to such production. It is important to 
note here that these documents and writings need not be of such character 
as to allow their admission into evidence at the trial. They need only be 
material to the merits.* The latitude given by this Rule does away with 
the necessity of argument as to admissibility until the documents or 
writings are actually sought to be introduced. 

Those documents which the party listing is willing to produce or 
which the court orders to be produced over the objection of the party in 
possession may be inspected by the opposite party, used by him in the trial, 
and generally dealt with as if the documents were in his possession.® If a 
party refuses to comply with a court order to produce documents and if 
unreasonableness is found, he may find himself subjected to a number of 
penalties.’° 

There have been no decisions in Illinois on the applicability of Rule 
17 to the discovery of chattels but the Rule offers guidance on the matter. 
In paragraph 8 of the Rule, it is stated that any party may ‘‘move for an 
order directing any other party or person to show cause why he should 
not . . . produce for inspection or to be photographed articles or property 
relative to the merits of said matter, such motion to be supported by 
affidavits showing that such document or article is in the possession or 
control of the other party.’’ In the paragraphs prior to this paragraph of 
the Rule, there is no provision for motions to produce chattels, but the 
wording of this paragraph should dispel any doubt as to whether or not 
such a motion would lie under Rule 17. 

There is a definite question in Illinois as to discovery of real property. 
Rule 17 makes no provision for this type of discovery, but one Illinois 


TILL. REV. STAT., c. 110, § 259.17 (1947). 

8 Ashton v. Macqueen, 361 Ill. 132, 197 N. E. 561 (1935). 

*ILL. REV. STAT., c. 110, § 259.17(2), (3), (8) (1947). 

10 “The court may enter an order that the party listing such document shall be non- 
suited or his complaint dismissed, or that any pleading or part thereof filed by him shall 
be stricken out and judgment rendered accordingly, or that he may be debarred from 
maintaining any particular claim, defense, recoupment, set-off, counter claim or replication, 
respecting which discovery is sought.”” ILL. REV. STAT., c. 110, § 259.17(3) (1947); 
Harris v. Oxford Metal Spinning Co., 315 Ill. App. 490, 43 N. E.2d 186 (1st Dist. 
1942). 
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decision indicates that entry on a party’s real property for the purpose of 
discovery is permissible. In Texas Co. v. Hollingsworth “ the appellate 
court allowed the plaintiff to enter defendant’s land and make a subsurface 
survey of the land in order to determine whether a trespass was being com- 
mitted by the defendant. The court said that as an equity court it had 
inherent power to order such an entry. Section 58 of the Civil Practice 
Act }* allows discovery motions to be made in all civil cases where a bill of 
discovery would formerly lie in equity, and this would seem to allow dis- 
covery of real property even though there has been no case in Illinois 
decided on the point. Discovery, being a procedure now provided for by 
statute, should not be forced to rely upon the powers of equity courts, 
which powers may or may not exist, according to the court’s interpreta- 
tion of inherent power. There should be some definite provision for 
discovery of real property as there is in Federal Rule 34 '* which allows 
the court to ‘‘order any party to permit entry upon designated land or 
other property in his possession or control for the purpose of inspecting, 
measuring, surveying, or photographing the property or operation thereon 
within the scope of the examination permitted by Rule 26(b).” 

Rule 17, allowing discovery of documents and other writings, is 
limited by a sentence in the Rule which states that the Rule shall not apply 
to ‘“‘memoranda, reports, or documents prepared by or for either party in 
preparation for trial, or to any communication between any party or his 
agent and the attorney for such party.”’ ** This sentence raises the question 
of limitation of discovery. The cases in Illinois do not satisfactorily set 
the limit. The Illinois courts have allowed discovery of lists of names of 
bondholders,'® of the books of a corporation,'*® of the records of a corpora- 
tion,’” and of documents in the possession of the plaintiff which contained 
defamatory matter.’® None of these cases have dealt, however, with the 
objection of “‘fishing expedition’’ which could be raised under Rule 17 
if the Rule was narrowly construed. 

Federal Rule 34,'° which is similar to the Illinois provisions pertain- 
ing to discovery but does not have the express exception of ‘‘memoranda, 
reports, or documents prepared by or for either party in preparation for 
trial . . . ,’” has had several cases decided under it. Hickman v. Taylor,?° 


™ 304 Ill. App. 607, 27 N. E.2d 67 (4th Dist. 1940). 

WILL. REV. STAT., c. 110, § 182 (1947). 

* FED. R. Civ. P., 34. 

“ILL. REV. STAT., c. 110, § 259.17(1) (1947). 

*® See note 8 supra. 

#6 Harrisburg Coal Mining Co. v. Ender Coal and Coke Co., 272 Ill. App. 113 
(1st Dist. 1933). 

™ Case cited note 10 supra. 

8 People v. Parker, 396 Ill. 583, 72 N. E.2d 848 (1947). 

* FED. R. CIv. P., 34. 

° 329 U.S. 495, 67 Sup. Ct. 385 (1947). 





338 LAW FORUM [ Vol. 1949 


a United States Supreme Court decision, excepts from discovery the work 
of the lawyer as reflected ‘‘in interviews, statements, memoranda, cor- 
respondence, briefs, mental impressions, personal beliefs,’’ and other 
material which is termed the “‘work product of the lawyer.’’ Ordinarily, 
the files of the lawyer are privileged, but the Court recognizes the possi- 
bility of situations where access to the files of the lawyer would be necessary 
to the full development of the case. The Court also states that the cry of 
“fishing expedition’’ will no longer operate to deny a party discovery of 
all the facts of the case. The federal district courts have not allowed 
written statements of witnesses to be discovered 4 but have allowed 
discovery of reports, statements, and affidavits obtained by a party before 
the matter was submitted to his attorney,”’ a list containing names of the 
crew of a ship of defendant company,”* and plaintiff's own written 
statement.** 

There have been arguments for and against liberal construction of 
the discovery rules. Those who argue for a liberal construction of discovery 
rules contend that discovery should eliminate surprise and guarantee a just 
result at trial for the parties concerned.”> Those who argue against a liberal 
construction contend that discovery tends to place a premium on laziness 
and penalize diligence.** This argument seems faulty because only infre- 
quently would a lawyer rely upon his adversary to supply him with 
evidence he needs for his own case. Rather it seems that a liberal construction 
of the discovery rules would result in both sides being fully prepared for 
trial, which in turn would lead to a more just result in the trial and should 
tend to promote settlements. Those who argue against a liberal construc- 
tion overlook the real purpose behind rules of procedure, which is not to 
protect the lawyer in such a way as to give him an advantage over his 
opponent but to insure a fair result for the litigating parties by guarding 
against surprise. 

A proper construction of Illinois Supreme Court Rule 17 should 
preclude a roving examination of a lawyer’s files, but it should not restrain 
examination of statements made by witnesses or parties,??7 any other 
evidence collected by the lawyer, and any paper in the lawyer’s or client’s 
possession, excepting only those papers which were actually prepared for 
trial. 


 Piorkowski v. Socony Vacuum Oil Co., 1 F. R. D. 407 (M. D. Pa. 1940). 

= Matthies v. Peter F. Connolly Co., 2 F.R. D. 277 (E. D. N. Y. 1941). 

*® Jensen v. Buckeye S. S. Co., 2 F. R. D. 411 (W. D. N. Y. 1942). 

* Leach v. Greif Bros. Cooperage Corp., 2 F. R. D. 444 (S. D. Miss. 1942). 

* RAGLAND, DISCOVERY BEFORE TRIAL 120-145 (1932); 13 INS. COUNS. J. 
25 (1946). 

* McCarthy v. Palmer, 29 F. Supp. 585 (E. D. N. Y. 1939); 13 INS. COUNS. J. 
25 (1946). 

*” Fisher, Persistence of Chitty, 6 U. OF CHI. L. REV. 359 (1939). 
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WRITTEN INTERROGATORIES TO PARTIES 


Written interrogatories to parties are authorized by the Civil Practice 
Act,*® but as yet the Supreme Court has made no rule concerning the use 
of them other than the inclusion of the words “written interrogatories” 
in the title of Rule 17.2 There is a possibility that the Supreme Court by 
its silence intended that the old chancery method of including interroga- 
tories in the bills asking for relief should be used because of the provision 
in Section 58 (1) of the Civil Practice Act which states: ‘“Whenever a bill 
for discovery, or interrogatories in a bill for relief, would heretofore have 
been available, the same discovery may hereafter be had by motion filed 
in the cause wherein the matters sought to be discovered would be used.”’ *° 
This is, however, a doubtful interpretation. There is a provision for 
written interrogatories in the Chicago Municipal Court Act *! which 
allows written interrogatories to be taken at any time before trial or final 
hearing. Answers are to be given by any party to the suit or by any 
person benefited by the suit; answers by corporations and their agents are 
also provided for by the Act. In the absence of any statutory provision 
for discovery by written interrogatories, at least one local court has made 
rules for its use.** The Circuit Court of Cook County adopted a rule for 
the use of written interrogatories,** but the Supreme Court declared a 
section of it invalid for lack of statutory authorization.** This section 
provided penalties where a party refused to answer the interrogatories. 

Generally the names of witnesses to the transaction with which the 
cause of action is concerned may be obtained by written interrogatories to 
parties,** but there seems to be a reluctance on the part of the courts to 
allow discovery of the names of the persons who are going to be called by 
a party to testify at the trial. The federal courts so hold,** and in one 
decision in Illinois under the Municipal Court of Chicago Rule 133,37 the 
defendant has been forced to disclose the names of the lessor and the driver 
of an automobile where these names were essential to the plaintiff's case.** 


ILL. REV. STAT., c. 110, § 182 (1947). 

* Id. § 259.17 (1947). 

Id. § 182(1) (1947). 

“Td., ¢. 37, & 367 CE947). 

* The Circuit Court of Cook County. 

* Rules of the Superior Court of Cook County, Rule 20% (1942). 

* Boettcher v. Howard Engraving Co., 389 Ill. 75, 58 N. E.2d 866 (1945). 

*® DYER-SMITH, FEDERAL EXAMINATIONS BEFORE TRIAL §§ 99, 184 (1939); 
RAGLAND, DISCOVERY BEFORE TRIAL 139 (1932). 

* Roth v. Paramount Film Distributing Corp., 4.F. R. D. 302 (W. D. Pa. 1945); 
American Far Eastern Syndicate Inc. v. The Raphael Semmes, 3 F. R. D. 71 (S. D. N. Y. 
1942) ; Pennsylvania v. Automobile Ins. Co., 27 F. Supp. 336 (D. Ore. 1939). 

* Revised Civil Practice Rules of the Municipal Court of Chicago, Rule 133 
(1938). These Rules are no longer in effect. 

% Brownstein v. Hertz Drivurself Stations, Inc., 309 Ill. App. 100, 32 N. E.2d 
633 (1st Dist. 1941). 
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There is certainly no valid objection to discovery of the names of witnesses 
where these names are needed by a party in the preparation of his case, 
and it is difficult to see any objection to the discovery of the names of the 
persons who are going to be called to testify in the trial in view of the fact 
that one purpose of discovery is to eliminate surprise at the trial. 

Written interrogatories to parties are not used very often even in the 
jurisdictions which have rules for their use because it is difficult to frame 
a question in such terms as will require the adverse party to give an answer 
which is not evasive. They are of some value, however, and there are cases 
in which they would be of great value, so it would seem that Ilinois should 
have a rule for their use and obtain a uniform practice throughout the state. 


DISCOVERY BY DEPOSITION 


The most commonly used method of discovery is that of taking the 
depositions of parties and witnesses before trial. Supreme Court Rule 19 
provides that ‘‘any party to a civil action may cause to be taken by oral 
or written interrogatories, by deposition before trial, in the manner pro- 
vided by law for taking depositions in chancery cases, the testimony of any 
other party or of any other person, which is relevant to the prosecution or 
defense of the action, and if hostile, such person may be examined as 
though under cross-examination.”’ °° There is also a provision for taking 
the depositions of corporations,*® but this provision seems superfluous as 
such depositions could be taken under the prior provision on the theory 
that the words “‘party’’ and ‘“‘person’’ are broad enough to include 
corporations.*! 

Rule 19 also provides for the situation where depositions are taken 
without justification by assessing the costs of giving the deposition against 
the party so abusing the deposition procedure.*? The Rule is silent on the 
reverse situation where a party abuses the procedure by instructing a witness 
not to answer certain questions. The examiner is forced by this type of 
abuse to have the court rule upon every question. This procedure necessarily 
involves great expense and there should be some adequate remedy.*? The 
only remedy available in Illinois is that of punishment for contempt which 
at best is inadequate due to the reluctance on the part of the courts to use it 
except in extreme cases. There should also be a remedy which would allow 


® ILL. REV. STAT., c .110, § 259.19(1) (1947). 

“ “When the party or person to be examined is a corporation, joint stock company 
or unincorporated association, the testimony of one or more of its officers, directors, man- 
aging agents, or employees, which is relevant, may so be taken.’’ ILL. REV. STAT., c. 
110, § 259.19(2) (1947). 

“Ragland, Discovery Beforé Trial Under the Illinois Civil Practice Act, 28 ILL. 
L. REV. 875 (1934). 

“ILL. REV. STAT., c. 110, § 259.19(3) (1947). 

“ See note 27 supra. 








Summer] NOTES 341 


the expenses of having each question certified, assessed against the party 
who instructs the witness, without reasonable cause, not to answer. 

Rule 19 has been modeled in part after the New York provision for 
discovery by deposition,** which has been narrowly construed. The New 
York construction allowed only the party who had the burden of proof 
to take the depositions of witnesses.*° The wording of the Illinois rule 
was changed in order that this narrow construction could be avoided.*® 
The New York provision required the testimony taken to be ‘‘material and 
necessary to the prosecution or defense of the action,’’ #7 and the drafters 
of the Illinois rule substituted the word ‘“‘relevant’’ for the words “‘material 
and necessary.”’ The better rule requires the testimony taken to be merely 
relevant to the issues of the case, and this allows either party to take deposi- 
tions regardless of the burden of proof.*® One writer suggests that the 
Illinois rule could also be narrowly construed, and that liberal discovery 
by deposition could be more certainly attained if the wording was changed 
so as to require the testimony to be relevant to the issues of the case.*® 

Regardless of the uncertainty in the wording of the rule for discovery 
by deposition, Illinois should interpret the provisions with the same 
liberality with which they are interpreted in the federal courts. When 
discovery was first put into practice in the federal courts, attempts were 
made to defeat full use of the procedure, especially in taking depositions, 
by the objection that discovery was a “‘fishing expedition,’’ designed to 
force revelation of the adverse party’s case. This objection was met with 
the argument that discovery is mutual—that if the discoveror could learn 
the adverse party’s case, so could the discoveror’s case be learned.*° From 
the beginning the federal courts have been inclined to treat the discovery 
procedure liberally and have created general rules to be applied when testi- 
mony of parties and witnesses were taken by deposition. The requirement 
of relevancy does not mean that the testimony must be admissible at the 
trial; if the testimony is reasonably calculated to lead to evidence which 
will be admissible at the trial, then the deposition may be taken.™ It is not 
required that the facts sought by the deposition be without the discoveror’s 


“ New York Civil Practice Act § 288 (1942). 

* Brookwoods Parks v. Jackson, 261 App. Div. 410, 26 N. Y. §.2d 127 (1941); 
National Bank of Ridgewood in New York v. American Surety Co. of New York, 239 
App. Div. 853, 264 N. Y. S. 421 (1933); Standard Bank v. American Union Bank, 
203 App. Div. 613, 197 N. Y. S. 148 (1922). 

“ See note 41 supra. 

“New York Civil Practice Act § 288 (1942). 

“© RAGLAND, DISCOVERY BEFORE TRIAL 130-139 (1932). 

® See note 41 supra. 

© T averett v. Continental Briar Pipe Co., 25 F. Supp. 80 (E. D. N. Y. 1938); 
Pike and Willis, Federal Discovery in Operation, 6 U. OF CHI. L. REV. 297 (1940). 

| FED. R. Civ. P., 26(b); Steingut v. Guaranty Trust Co. of New York, 1 
3.R. D. 723 (S. D. N. Y. 1941); Stevenson v. Melody, 1 F. R. D. 329 (S. D.N. Y. 

1940) ; Lewis v. United Air Lines Transport Corp., 27 F. Supp. 946 (D. Conn. 1939). 
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knowledge; if the deposition aids in the proof of the discoveror’s case, then 
the deposition may be taken.®* Stated generally, a deposition may be taken 
if it will aid in the preparation of the discoveror’s case or aid in the proof 
of his case. 

The Federal Rules of Civil Procedure ** allow examination of any 
matter, not privileged, which is relevant to the subject matter, although it 
relates to the claim or defense of either party, including the existence, 
description, nature, custody, condition, and location of any books, docu- 
ments, or other tangible things, and the identity and location of persons 
having knowledge of relevant facts. Adoption by Illinois of provisions 
similar to those in the federal rules would be an important step toward 
definiteness of discovery in Illinois. 

The Illinois Supreme Court, by referring to the Evidence and 
Depositions Act ** for the mechanics of taking depositions, has created 
much doubt and confusion where discovery is sought in law cases. This 
reference imposes upon modern discovery procedure the old and cumber- 
some method of taking depositions for chancery cases along with the old 
decisions construing this method. 

Section 24 of Chapter 51 deals with taking the deposition of a resident 
witness (and by Rule 19, a resident party). Although this section pro- 
vides a method of giving notice to the adverse party, there is no express 
provision for notice to the witness. Section 36 of Chapter 51, however, 
provides that the officer before whom the deposition is to be taken shall 
issue a subpoena requiring the witness to appear; and an Illinois decision *” 
under this section, by ruling that it is the duty of the witness upon proper 
notice and subpoena to appear before the officer and give testimony, implies 
that notice must also be given. It appears that the subpoena alone should 
be sufficient notice, but the safest procedure apparently is to mail to the 
witness written notice of the time and place of the taking of the deposition 
in addition to the subpoena.®* It is also important that the adverse party 
be given notice, because the deposition cannot be taken unless he has an 
opportunity to be present.*® 


5? Samuel Goldwyn, Inc. v. United Artists Corp., 35 F. Supp. 633 (S. D. N. Y. 
1940) ; Benevento v. A. & P. Food Stores, Inc., 26 F. Supp. 424 (E. D. N. Y. 1939). 

5 Rule 26(b). 

“ILL. REV. STAT., c. 51, §§ 24-37 (1947). 

® “Any party to a civil action may cause to be taken . . . by deposition before 
trial, in the manner provided by law for taking depositions in chancery cases, the testimony 
of any other party or of any other person, .. .’’ ILL. REV. STAT., c. 110, § 259.19 
(1947). 

® Kimball v. Ryan, 283 Ill. App. 456 (1st Dist. 1936). 

* Schmidt v. Cooper, 274 Ill. 243, 113 N. E. 641 (1916). 

% Finn, Depositions and Pre-Trial Discovery Under the Illinois Civil Practice Act, 
17 CHI-KENT L. REV. 301 (1939). 

® Hankinson v. Lombard, 25 Ill. 468 (Orig. Ed. 572) (1861). 








Summer] NOTES 343 


Sections 26, 28, and 29 of Chapter 51 provide the method for taking 
the deposition of a nonresident witness. There is no way to compel the 
nonresident witness to come within the jurisdiction and give his deposi- 
tion,®° but if he voluntarily appears or if the deposition is taken at his place 
of residence, the adverse party must be given notice.* 


A perplexing problem has arisen in Illinois as to compelling parties 
to appear for the purpose of giving a deposition. Rule 19 clearly applies 
to parties as well as witnesses, and it has therefore been held that wherever 
the deposition of witnesses could be taken so could the deposition of a 
party,®** thus applying the pertinent sections of Chapter 51. A recent 
decision, People ex rel. Prince v. Graber,®* has shown clearly the need for 
adoption of further rules by the Supreme Court which will replace the 
old provisions of Chapter 51. The Court held that a nonresident plaintiff 
could not be compelled to appear in Illinois for the purpose of allowing 
the defendant to take his deposition. The reasoning behind the decision 
is that Sections 26 and 28 of Chapter 51 do not provide a method whereby 
a nonresident witness could be compelled to give a deposition, there being 
no jurisdiction over his person, and, therefore, a court without statutory 
authorization cannot compel a nonresident party, even though that party 
is the plaintiff, to appear for the purpose of giving a deposition. By reason 
of this decision Illinois is in the peculiar position of giving a nonresident 
party an advantage which the resident party does not have. There may 
be no objection to this advantage where the state of suit is the only state 
in which the plaintiff may sue, but where the plaintiff goes shopping for 
a forum the advantage given is manifestly unfair. This result is the direct 
product of the Supreme Court’s attempt to make old legislation do work 
for which it was never intended. 


The Federal Rules of Civil Procedure do not give the federal courts 
express power to compel nonresident plaintiffs to appear in the district of 
the forum to give depositions,** but there are decisions which clearly 
indicate that the courts can make such an order.®* Adoption in Illinois of 
similar provisions, plus an express provision that nonresident plaintiffs in 
a proper case can be compelled to appear, would solve the problem presented 
by the Graber case. 


© Hill v. Thomas B. Jeffery Co., 292 Ill. 490, 127 N. E. 124 (1920); Aldrich 
v. Maher, 153 Ill. App. 413 (1st Dist. 1910). 

* ILL. REV. STAT., c. 51, § 28 (1947); Deiterman v. Ruppel, 103 Ill. App. 106, 
aff'd, 200 Ill. 199, 65 N. E. 707 (1902). 

Review Printing &% Stationery Co. v. McCoy, 391 Ill. App. 524, 10 N. E.2d 506 
(2nd Dist. 1937). 

% 397 Ill. 522, 74. N. E. 2d 865 (1947). 

“FED. R. Civ. P., 30, 31, 45(d). 

® Moore v. George A. Hormel 8 Co., 4 F. RR. D. 15 (S. D. N. Y. 1942); Delle- 
field v. Blockdel Realty Co., Inc., 40 F. Supp. 212 (S. D. N. Y. 1941). 
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UsE OF DEPOSITIONS 


As a general rule, depositions taken for discovery purposes are not 
admissible as evidence at the trial except where the witness is not able to 
attend trial, the deposition is used to impeach a witness, or the deposition 
is used to prove an admission of fact by an adverse party.® In Illinois, 
however, the possible uses of a deposition are not clearly defined. Supreme 
Court Rule 19, which provides for the taking of depositions, is silent as 
to their use once they are taken. Section 25 of Chapter 51 provides that 
depositions of witnesses may be taken and read in law suits where the 
witness resides in a different county, is about to depart from the state, is 
in custody on legal process, or is unable to attend the trial on account of 
advanced age, sickness, or other bodily infirmity. Therefore, unless one of 
these conditions is present, a deposition taken in a law suit for discovery 
purposes cannot be used as evidence in the trial. Section 25 is inadequate 
for present day purposes because it was designed originally only for those 
cases where the deposition was taken for use as evidence and not for 
discovery purposes. The inadequacy is apparent when it is shown that 
under the wording of the statute unless one of those conditions of unavail- 
ability was present at the time of the taking of the deposition it thereafter 
cannot be used in the trial even though the witness has subsequently become 
unavailable. A striking example of this inadequacy is the case where a 
discovery deposition is taken of a witness who subsequently dies before 
trial or becomes otherwise unavailable. Practically, there is no objection 
to the use of a discovery deposition in situations of this type because the 
witness can always be cross-examined at the time of the taking of the 
deposition. 

The situation in Illinois is further confused by Section 34 of Chapter 
51, which treats depositions as original evidence, allowing them to be read 
at the trial regardless of the absence or presence of the witnesses.*7 In 
addition, Supreme Court Rule 20 ® states that, ‘‘No disclosure as to any 
matter, whether obtained by complaint for discovery or by motion under 
rules, shall be conclusive, but may be contradicted by other evidence.” 
Section 34 and Rule 20 read together seem to indicate that depositions are 
original evidence and can be read at the trial regardless of the conditions 
set out in Section 25 of Chapter 51. There has been no decision to settle 
the question as yet, but the question was raised in Home Life Insurance Co. 
v. Franklin °® and the appellate court mentioned the fact that the Supreme 


26 C. J. S. DEPOSITIONS § 92 (1941). 

* “Every examination and deposition which shall be taken and returned according 
to the provisions of this act, may be read as good and competent evidence in the cause in 
which it shall be taken . . .”’ ILL. REV. STAT., c. 51, § 34 (1947). 

ILL. REV. STAT., c. 110, § 259.20 (1947). 

© 303 Ill. App. 146, 24 N. E.2d 874 (1st Dist. 1940). 
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Court might possibly hold that Section 34 of Chapter 51 applies only to 
the taking of depositions for discovery and not to their use at the trial, 
with the result that the chancery cases which held that depositions by virtue 
of Section 34 were original evidence, would not control the use of discovery 
depositions. 

The rules which prevail in the majority of jurisdictions as to the use 
of discovery depositions, as set out by Ragland, are: “(1) Neither party 
may use the deposition of a mere witness as original evidence unless the 
witness is unavailable for oral testimony, but the opponent of the party 
who calls the witness at trial may use the deposition to contradict the 
witness. (2) The taker only may use the deposition of an adverse party 
(but not a mere witness) as evidence of an admission. (3) Either party, 
regardless of who has taken the deposition and regardless of whether it is 
the deposition of a party or of a witness, may use the deposition in the 
event the deponent is unavailable for oral testimony at the trial.”° 

The Federal Rules of Civil Procedure have substantially incorporated 
these general principles in Rule 26(d). Rule 26(d) provides that discovery 
depositions may be used in the trial for the purpose of impeaching a witness, 
for the purpose of proving an admission, and where the court finds: (1) 
that the witness is dead; (2) that the witness is more than one hundred 
miles from the place of the trial, or is out of the United States; (3) that 
the witness is unable to attend or testify because of age, sickness, infirmity, 
or imprisonment; (4) that the party offering the deposition has been 
unable to procure the attendance of the witness by subpoena; or (5) that 
such exceptional circumstances exist as to make it desirable, in the interest 
of justice and with due regard to the importance of presenting the testimony 
of witnesses in open court, to allow the deposition to be used.” 

It is apparent that the Illinois provisions afford no clear rule for the use 
of discovery depositions. There is the one extreme of limited use under 
Section 25 of Chapter 51 and the other extreme of unlimited use under 
Section 34 of Chapter 51, which would seem to be a reversion to the old 
chancery method of trying cases on depositions. It is submitted that neither 
extreme is desirable, and that the presence of the two conflicting sections 
in the statutes creates unnecessary confusion. The adoption by Illinois 
of deposition procedures similar to those provided by Federal Rule 26(d), 
set out above, would clarify the status and permissible use of depositions at 
the trial in Illinois. 


CONCLUSION 


It has not been the purpose of this article to present a complete 
analysis of the Illinois discovery provisions but merely to point out some 


RAGLAND, DISCOVERY BEFORE TRIAL 163 (1932). 
™ FED. R. Civ. P., 26(d). 
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of the more noteworthy inadequacies of these provisions. Illinois has, in 
general, a fair discovery procedure, but smooth functioning of it has in 
many important situations been hampered by vagueness and by reference 
back to the antitquated chancery deposition statute. In the past it has 
seemed that Illinois lawyers have been reluctant to use the discovery 
procedure, and while not all of the blame can be placed upon the discovery 
provisions alone, undoubtedly discovery would be used much more fre- 
quently if the procedure was revised and simplified. 

The Federal Rules of Civil Procedure were devised to meet all prob- 
lems which might occur in discovery situations, and they offer an excellent 
guide for revision of the Illinois provisions. 

Section 58 of the Illinois Civil Practice Act gives the Supreme Court 
power to make discovery rules, and the Court, therefore, can and should 
make the needed revision. Since, however, adequate discovery provisions 
would conflict with certain sections of Chapter 51, the better method of 
revision would seem to be that of harmonizing the provisions of Chapter 
51 by amendment and leaving further necessary changes in the discovery 
procedure to the more flexible rule-making power of the Supreme Court. 


REX CARR. 








Case Comments 


ADMINISTRATIVE LAW—Effect of Priority in the Field on an 
Application for a Certificate of Conventence and Necessity. (Illinois) 


Application was made with the Illinois Commerce Commission by 
the Southern Bus Corporation, operating an intrastate and interstate bus 
service over Illinois Highway 3, requesting the modification of a ‘‘closed 
door”’ restriction set up in an earlier proceeding to allow the applicant to 
render local service between the previously restricted points. In a separate 
application, the corporation asked for a certificate of convenience and 
necessity to operate on adjoining highways. Opponent, the Gulf Trans- 
port Company, also operated an intrastate and interstate bus service over 
State Route 3 with permission to furnish local service in the area restricted 
to the applicant. The two applications were consolidated and the Com- 
mission entered a single order modifying the restriction and granting the 
requested certificate. The circuit court vacated and set aside the order. 
Held: Affirmed. The fact that a few persons in an area will be benefited 
by the additional service to be rendered by the applicant is not sufficient for 
the granting of a certificate of convenience and necessity where, if such 
certificate should be granted, the bus company already in the field would, 
because of loss of local business, be required to curtail its services between 
other towns. Gulf Transport Co. v. -Illinois Commerce Commission, 402 
Ill. 11, 83 N. E.2d 336 (1948). 

The doctrine of “limited monopoly”’ created by the courts in connec- 
tion with public utilities is also determinative in the present decision. 
Although the Public Utilities Act specifically provides that “‘no certificate 
of public convenience and necessity shall be construed as granting a 
monopoly or an exclusive privilege, immunity or franchise,’’ + the courts 
have found in the statute a legislative intent to eliminate the principles of 
free competition from the field of public utilities? The policy of the act, 


1ILL. REV. STAT., c. 1198, § 56 (1947). 

? Illinois Power & Light Corporation v. Commerce Commission, 320 Ill. 427, 151 
N. E. 236 (1926); West Suburban Transp. Co. v. Chicago 6 W. T. Ry. Co., 309 Iil. 
87, 140 N. E. 56 (1923). The provision that a certificate of convenience and necessity 
shall not be construed as granting a monopoly obviously means that the grantee of the 
certificate shall have no right to insist upon a monopoly. It does not, however, disable the 
Commerce Commission from imposing a condition of monopoly if it deems it advisable to 
do so. The Illinois Truck Act, ILL. REV. STAT., c. 95%, § 245 (1947), in addition to 
a provision denying the right of monopoly, also contains the phrase “(the certificate shall 
not be deemed a bar) to the right of the Department to grant certificates to other carriers 
authorizing operation over the same or a similar route or routes or in the same territory 
upon proper proof of public convenience and necessity.’ The added provision seems only 
to emphasize the absoluteness of control possessed by the Department of Public Works 
and Buildings over the regulation of truck traffic. It does not prevent the Department from 
creating a monopoly if it so desires. 
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according to West Suburban Transp. Co. v. Chicago & W. T. Ry. Co.,8 
is to insure for the public a cheaper and more efficient service by protecting 
the utility from ruinous competition.‘ Experience has shown, says the 
Court, that where one company serves the public efficiently, permission 
to a competing concern to serve the same territory ultimately results in 
requiring the public to pay more in order that both companies may receive 
a fair return from the money invested. The decision thus justifies the 
legislative demand for a quasi-monopolistic condition, although the 
soundness and expediency of such a policy, being a legislative problem, is 
usually not discussed in the cases.° 

In carrying out the alleged legislative intent, all possible preference 
is given to the pioneer in a particular field. In Chicago Motor Co. v. 
Chicago Stage Co.," for example, a bus company which had been several 
years in the field and had spent large sums of money in securing the right 
to operate on the streets of the city and in developing its business was 
preferred over a company which had just come into existence and had 
spent no money.® Nor is the mere fact that the applicant for the certificate 
would charge lower rates ® or would furnish a different type of transporta- 
tion ?° sufficient to disregard the pioneer’s usual priority. 

No great difficulty is encountered in justifying a policy of protection 
for the first-comer. Since monopolistic conditions for public utilities are, 
according to the legislative determination, essential to the public welfare, 
there would seem to exist a moral compulsion to let the pioneer enjoy the 
fruits of his adventurous undertaking. Furthermore, such policy benefits 
the public by providing a valuable inducement for investing in public 
utility ventures and in permitting reliance on the proved efficiency of the 
pioneer instead of the always doubtful capabilities of the novice. 

Prior occupation of the field will not prevent the issuance of a certifi- 
cate of convenience and necessity if the public interest is best served by such 


® West Suburban Transp. Co. v. Chicago 6 W. T. Ry. Co., supra note 2. 

*Compare the legislative declaration of necessity for truck-traffic regulations. ILL. 
REV. STAT., c. 95%, § 240 (1947). 

* Illinois Power & Light Corporation v. Commerce Commission, supra note 2. 

* Chicago B. 8 Q. R. Co. v. Commerce Commission, 345 Ill. 576, 178 N. E. 157 
(1931); Chicago Rys. Co. v. Commerce Commission, 336 Ill. 51, 167 N. E. 175 
(1929); Bartonville Bus Line v. Eagle Motor Coach Line, 326 Ill. 200, 157 N. E. 175 
(1927); Egyptian Transp. System v. Louisville 6 N. R. Co., 321 Ill. 580, 152 N. E. 
510 (1926); Superior Motor Bus Co. v. Community Motor Bus Co., 320 Ill. 175, 
150 N. E. 668 (1926); West Suburban Transp. Co. v. Chicago & W. T. Ry. Co., 
supra note 2; Chicago Motor Bus Co. v. Chicago Stage Co., 287 Ill. 320, 122 N. E. 
477 (1919); South Suburban Motor Coach Co. v. Levin, 269 Ill. App. 323 (1933). 


7 Supra note 6. 


® The court points out that even priority in time of application is an element to be 
considered. 


® West Suburban Transp. Co. v. Chicago 8 W. T. Ry. Co., supra note 2. 
* Chicago Rys. Co. v. Commerce Commission, supra note 6. 
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action.’ The difficulty lies in determining when public welfare necessitates 
supplementing existing facilities. he mere fact that groups of individuals 
ask for additional service '* or that a considerable number of persons will 
derive a benefit from the issuance of the certificate is not sufficient to 
warrant the grant.!® The broad, general public as distinguished from any 
given number of individuals must be benefited before the request will be 
approved. Obviously, no rigid rule can be laid down under which every 
application is to be decided. Each case must necessarily be judged by its 
own facts.1* And much extraneous data would seem to be required before 
a sound decision can be reached.*® 


But a mere finding of the inadequacy of present services and facilities 
and of the applicant’s shown ability to satisfy the public need is not enough 
to support a certificate.*° The pioneer in the field must first be given an 
opportunity to remedy the existing defects himself and only after he has 
failed to do so or has shown his inability to keep up with public demand 
will the applicant receive his permission.‘?7 Thus in Egyptian Transp. 
System v. Loutsuville & N. R. Co.,!* the Commission committed error in 
refusing to permit the railroad to show its willingness to furnish the 
required facilities before granting a certificate of convenience and necessity 
to the applicant. Such doctrine conforms strictly to the general proposition 
that the pioneer is to receive all possible protection. The preference seems 
to be carried too far, however, when the utility in the field, on whose 
shoulders rests the burden of providing the public with adequate services, 
has neglected to perform its duty and is only stimulated by the more alert 
activities of a prospective competitor. 


The decision in the Gulf case rests squarely on the principles pre- 
viously discussed, although the Court also relies on the absence of sufficient 


In Campbell v. Illinois Commerce Commission, 334 Ill. 293, 165 N. E. 790 
(1929), and in Wabash, C. 8 W. R. Co. v. Commerce Commission, 309 Ill. 412, 141 
N. E. 212 (1923), it is said that ‘‘necessity’’ is not used in its lexicographical sense of 
indispensable. 

# Chicago Rys. Co. v. Commerce Commission, supra note 6. 

13 West Suburban Transp. Co. v. Chicago 8 W. T. Ry. Co., supra note 2. 

4 Chicago Rys. Co. v. Commerce Commission, supra note 6. 

*% The present decision, in referring to the testimony showing that if the opponent 
loses its local business it will be required to curtail its seventeen round trips inasmuch as 
16% of its total revenue in the area is derived from this operation, demonstrates the 
quantity of related facts and figures which are necessary to reach a reasoned decision. 

18 Chicago Rys. Co. v. Commerce Commission, supra note 6. 

1 Chicago & West Towns Railways, Inc. v. Illinois Commerce Commission, 383 
Ill. 20, 48 N. E.2d 320 (1943); Chicago, B. 8 Q. R. Co. v. Commerce Commission, 
supra note 6; Chicago Rys. Co. v. Commerce Commission, supra note 6; Bartonville Bus 
Line v. Eagle Motor Coach Line, supra note 6. 

*% 321 Ill. 580, 152 N. E. 510 (1926). 
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findings of fact.1® The soundness of the doctrine of priority for the pioneer 
will be difficult to assail; on the other hand, it seems unfortunate to deny 
travel facilities to numerous persons in a particular area where the carrier 
willing to furnish such services is already authorized to operate and where 
no rerouting is necessary nor added wear to the highways would result. A 
layman might well wonder why he must buy his own automobile while 
a bus daily passes his house with ‘‘closed door’’ restrictions. The denial 
is justified, of course, if the issuance of the certificate would benefit some 
but at the same time cause disadvantage to others so that the public as a 
whole is not served. It is suggested, however, that the Commerce Com- 
mission, having all the pertinent facts before it, is in the best position to 
determine when public convenience and necessity requires the granting of 
the certificate, leaving to the courts the power to correct only an obvious 


abuse of discretion. 
HOWARD SHERMAN. 


CONSTITUTIONAL LAW—Anti-“‘Closed Shop” Legislation Up- 
held—Due Process. (United States) 


The plaintiffs contested the constitutionality of a North Carolina 
statute? and a Nebraska constitutional amendment? both of which 
declared that membership in a union should not be a condition precedent 
to obtaining or continuing employment. Because of the similarity of 
issues involved, the Court combined the two cases into one opinion.*® 


”® Fact-findings of the Commerce Commission must be sufficiently specific to enable 
the courts to review the decision intelligently and to ascertain whether the facts found 
afford a reasonable basis thereof. Missouri Pacific R. R. v. Commerce Commission, 401 
Ill. 241, 81 N. E.2d 871 (1948); Chicago & West Towns Railways, Inc. v. Commerce 
Commission, 397 II]. 460, 74 N. E.2d 804 (1947) ; Fleming v. Illinois Commerce Com- 
mission, 388 Ill. 138, 57 N. E.2d 384 (1944); Chicago & West Towns Railways, Inc. 
v. Illinois Commerce Commission, supra note 17; The Louisville and Nashville Railroad 
Co. v. Illinois Commerce Commission, 353 Ill. 375, 187 N. E. 449 (1933); The 
Peoples Fruit and Vegetable Shippers Association v. Commerce Commission, 351 III. 329, 
184 N. E. 615 (1933); Chicago, B. 8 Q. R. Co. v. Commerce Commission, supra note 
6; The Atchison, Topeka and Santa Fe Railway Co. v. Commerce Commission, 335 III. 
624, 167 N. E. 831 (1929). 

1N. C. GEN. STAT. §§ 95-78 (supp. 1947). 

? NEB. CONST. Art. XV, § 13. 

* The North Carolina statute declared that persons who made a ‘‘closed shop”’ agree- 
ment were engaged in an illegal combination and a conspiracy and subjected the parties to 
such an agreement to criminal prosecution. The appellants, Whitaker et al, were convicted 
under the statute, which convictions were sustained by the North Carolina Supreme Court. 
Whitaker et al v. North Carolina, 228 N. C. 352, 45 S. E.2d 860 (1947). 

The appeal from the Nebraska Supreme Court involved an adverse ruling in a 
declaratory judgment proceeding in which a labor union attempted to enforce a ‘‘closed 
shop’’ agreement against an employer. Lincoln Federal Labor Union v. Northwestern 
I. 6 M. Co., 149 Neb. 507, 31 N. W.2d 477 (1948). 








Summer] CASE COMMENTS 351 


Of the multitude of constitutional objections which the plaintiffs 
assigned, the Supreme Court summarily rejected contentions that the state 
laws violated freedom of speech, assembly, and petition; that the laws 
impaired the obligation of contracts and discriminated against or denied 
union labor equal protection of the laws. The only contention considered 
at any length by the Court or seriously argued before it was whether the 
state laws violated the due process clause of the Federal Constitution. 
Held: Judgment affirmed. Such laws are within the scope of the state’s 
legislative powers. Lincoln Federal Labor Union v. Northwestern I. & M. 
Co., 335 U.S. 525, 69 Sup. Ct. 251 (1949). 

In a companion decision the Court upheld (8-1) the constitutionality 
of a similar statute passed by the state of Arizona. The Arizona law, in 
addition to being contested on the same grounds as the Nebraska and 
North Carolina laws, was also attacked because it failed “‘to provide the 
same protection for union workers as that provided non-union workers.” 
The Court said that this failure did not deprive union labor of equal 
protection of the laws in view of other pre-existing state laws which 
prohibited ‘‘yellow dog’’ contracts. The Court pointed out that “‘legisla- 
tive authority, exerted in its proper field, need not embrace all the evils 
within its reach.”’ ¢ 

The principal argument put forth against the laws was that such 
legislation deprived employers, employees, and unions of their “‘liberty”’ 
to make any contract or agreement to engage in discriminatory employ- 
ment against union or non-union members. The ironical part of this 
reasoning being used by labor is that, in substance, it is actually the same 
line of argument used by management in a previous era to persuade the 
Supreme Court to strike down almost any legislation proposed in labor’s 
behalf.® 

In Allgeyer v. Louisiana * the Supreme Court held that freedom to 
contract was within the protection of the due process clause of the four- 
teenth amendment. This conception was affirmed by the Court in Lockner 
v. New York? in which it invalidated a statute limiting employment in 
bakeries to a ten-hour day, sixty-hour week. In Adair v. United States * 
an act of Congress which prohibited “‘yellow dog’’ contracts being made 
by common carriers engaged in interstate commerce was struck down as an 


* American Federation of Labor v. American Sash and Door Co., 335 U. S. 538, 
69 Sup. Ct. 258 (1949), affirming 67 Ariz. 20, 189 P.2d 912 (1948). 

® The same argument was imposed by a union against a New York statute pro- 
hibiting discrimination by unions because of race, color, or creed. The Supreme Court 
rejected the contention. Railway Mail Ass’n v. Corsi, 326 U. S. 88, 66 Sup. Ct. 1483 
(1945). 

*165 U.S. 578, 17 Sup. Ct. 427 (1897). 

7198 U.S. 45, 25 Sup. Ct. 539 (1905). 

§208 U. S. 161, 28 Sup. Ct. 277 (1908). 
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interference with the freedom to contract. In Coppage v. Kansas ® similar 
state anti-‘‘yellow dog’’ legislation was invalidated. A congressional act 
which attempted to provide minimum wages for women in the District of 
Columbia was invalidated by the same line of attack in Adkins v. Children’s 
Hospital.’° In the Adkins case the Court said, ‘freedom of contract is... 
the general rule and restraint the exception; and the exercise of legislative 
authority to abridge it can be justified only by the existence of exceptional 
circumstances.”’ 4. In other words a presumption of unconstitutionality 
attached to any such legislation, which presumption the state had to rebut. 

State regulation of hours of employment in mining, smelting, and 
such hazardous activities was upheld,’* as were legislative regulations as 
to the character, methods, and time for the payment of wages.'® Further- 
more, restrictions which legislators imposed on contractors holding public 
contracts were upheld.’* Legislative acts prohibiting child labor in 
hazardous employment were also upheld.*® 

Although the Court was unwilling to allow the legislative bodies to 
pass minimum wage legislation for women, maximum hour legislation was 
upheld. In Muller v. Oregon ** limitation of the hours of women working 
in laundries was upheld. Regulation of hours of women employees in 
factories,'’ hotels,1® and hospitals 1° was also upheld. The Supreme Court 
in Bunting v. Oregon *° upheld legislation setting up a ten-hour day for all 
employees with provision for time-and-one-half for overtime. These cases 
take a much less restrictive view of the problem of labor legislation and 
are somewhat difficult to reconcile with the later holding in the Adkins 
case. 

However, beginning with Nebbia v. New York,” this narrow concept 
of the power of the state to regulate business activity was minimized. In 


®° 236 U. S. 1, 35 Sup. Ct. 240 (1915). 

261 U.S. 525, 43 Sup. Ct. 394 (1923). 

“Id. at 546, 43 Sup. Ct. at 397; see e. g., Wolff Packing Co. v. Industrial Court, 
262 U. S. 522, 534, 43 Sup. Ct. 630, 632 (1923). 

1 Holden v. Hardy, 169 U. S. 366, 18 Sup. Ct. 383 (1898). 

18 Keokee Consolidated Coke Co. v. Taylor, 234 U. S. 224, 34 Sup. Ct. 856 
(1914); McLean v. Arkansas, 211 U.S. 539, 29 Sup. Ct. 206 (1909) ; The Eurdora, 
190 U. S. 169, 23 Sup. Ct. 821 (1903); Knoxville Iron Co. v. Harbison, 183 U. S. 
13, 22 Sup. Ct. 1 (1901); St. Louis I. M. 8 S. Ry. Co. v. Paul, 173 U. S. 404, 19 Sup. 
Cr. 419 (1899). 

* Heim v. McCall, 239 U. S. 175, 36 Sup. Ct. 78 (1915); Ellis v. United States, 
206 U.S. 246, 27 Sup. Ct. 600 (1907); Atkin v. Kansas, 191 U.S. 207, 24 Sup. Ct. 
124 (1903). 

6 Sturges & Burn Mfg. Co. v. Beauchamp, 231 U. S. 320, 34 Sup. Ct. 60 (1913). 

208 U. S. 412, 28 Sup. Ct. 324 (1908). 

7 Riley v. Massachusetts, 232 U. S. 671, 34 Sup. Ct. 469 (1914). 

8 Miller v. Wilson, 236 U. S. 373, 35 Sup. Ct. 342 (1915). 

” Bosley v. McLaughlin, 236 U. S. 385, 35 Sup. Ct. 345 (1915). It is interesting 
to note that Louis Brandeis submitted a brief in each of the last four cited cases. 

243 U.S. 426, 37 Sup. Ct. 435 (1917). 

2291 U.S. 502, 54 Sup. Ct. 505 (1934). 
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that case the Supreme Court upheld the power of New York to pass 
minimum price legislation in the milk industry. However, shortly after- 
ward the same Court by a narrow margin (5-4) held unconstitutional a 
New York minimum wage for women statute on the basis of its holding 
in the Adkins case.** But, the following year the Court, in sustaining a 
state statute providing minimum wages for women, overruled the Adkins 
case.2> A few months later the constitutionality of the National Labor 
Relations Act ** was sustained, and in United States v. Darby * the 
constitutionality of the Fair Labor Standards Act setting minimum wage 
standards with provisions for overtime was sustained against due process 
contentions. The Adair and Coppage cases have been held to no longer be 
the law.”° 

In the principal case the Supreme Court adhered to the constitutional 
doctrine which has been consistently followed since 1937 in relation to 
state regulation of internal commercial and business affairs. The Court 
will no longer use the due process clause to defeat legislation which the 
majority of the Court may personally feel to be unwise. The broad con- 
struction of the due process clause which once so severely restricted the 
power of legislative bodies in regulating and correcting business and indus- 
trial evils is now constitutional history rather than constitutional law. 


KENNETH R. SHORTS. 


ESTATE TAXATION—Application of the Rule of the Hallock Case. 
(United States) . 


In 1920, decedent, a resident of Illinois, transferred certain stocks 
and bonds to trustees by a written trust instrument. The trust provided 
for the payment of income equally to decedent’s three named children 
during decedent’s lifetime, and if any of the three children should die 
leaving children surviving, said children should take the income share of 
the deceased child, and if any of the three children should die leaving no 
child surviving, the deceased child’s share should go to the other named 


=? Morehead v. New York ex rel Tipaldo, 298 U. S. 587, 56 Sup. Ct. 918 (1936). 

% West Coast Hotel v. Parrish, 300 U. S. 379, 57 Sup Ct. 578 (1937). The 
Court acknowledged that the states by such legislation might protect groups having weak 
bargaining power. Since then the Court has given the legislative bodies wide discretion in 
selecting local evils to be regulated and their judgment has been given much weight. See 
infra notes 24, 25, 26. 

* National Labor Relations Board v. Jones & Laughlin Steel Corp., 301 U.S. 1, 57 
Sup. Ct. 615 (1937). 

* 312 U.S. 100, 61 Sup. Ct. 451 (1941). 

% Phelps Dodge Corp. v. Labor Board, 313 U. S. 177, 187, 61 Sup. Ct. 845, 
849 (1941). 
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children and descendants of any other deceased child, per stirpes. Upon 
the death of the decedent, the trust corpus should be distributed in the 
same manner. No provision was made for a reversion of the trust 
property to decedent or to his estate, nor was there any other disposition 
if decedent should survive all his three named children and all their 
descendants. Decedent retained no power to alter, amend, or modify the 
trust and no power of appointment. 

The value of the corpus of this trust was not included in the 
decedent's estate tax return. The Commissioner concluded that the value 
should be included, but the Tax Court held otherwise. The Circuit Court 
of Appeals for the Seventh Circuit reversed the decision of the Tax Court 
and held that the possession or enjoyment provision of Section 811 (c)? 
required inclusion of the value of the trust property and accumulated 
income under the rule declared in the Hallock case® since, under Illinois 
law, the trust agreement left the way open for the property to revert to 
the decedent in case he should survive all his children and their descendants. 
In the Supreme Court of the United States on certiorari, held: Affirmed. 
Spiegel’s Estate v. Commissioner, 335 U.S. 701, 69 Sup. Ct. 301 (1949). 

“There is probably no sorrier series of cases in Supreme Court history 
than those which culminate in the Church and Spiegel opinions . . .’’ * 
This trenchant observation certainly indicates a judicial decision arousing 
widespread interest if not violent reaction. In considering the principal 
case, it will be convenient to deal separately with the two areas involved, 
namely, future interests and taxation. 

Turning first to the future interests problem, the question is whether 
some sort of reversionary interest remained in the settlor under the terms 
of the trust. To find the answer one must resort to the law of Illinois, 
which is controlling in the matter.® 

The circuit court of appeals held that the beneficiaries under the terms 
of this trust took an interest contingent upon their surviving the settlor, 
and in the event that none of them should survive the settlor, the corpus 
would revert to him. The Supreme Court of the United States acquiesced 


1“3: Upon my death, the said Trustees, and the survivor of them, or any successor 
Trustee, shall divide said trust fund, and any accumulated income thereon then in the hands 
of said Trustees, equally among my said three (3) children, and if any of my said children 
shall have died, leaving any child or children surviving, then the child or children of such 
deceased child of mine shall receive the share of said trust fund to which its or their parent 
would have been entitled, and if any of my said three (3) children shall have died without 
leaving any child or children him or her surviving, then the share to which such deceased 
child of mine would have been entitled shall go to my remaining children and the descendants 
of any deceased child of mine per stirpes and not per capita.” 

* INT. REV. CODE § 811 (c). 

* Helvering v. Hallock, 309 U. S. 106, 60 Sup. Ct. 444 (1940). 

* Annotation to report of principal case in P-H LAW STUDENTS TAX SERVICE 
7 10,390 (1949). 

* Blair v. Commissioner, 300 U. S. 5, 57 Sup. Ct. 330 (1937). 
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in this determination. It is most difficult to justify this result in light of 
the factors hereinafter noted. 

By the provisions of the trust, the settlor gave the income from the 
corpus to his children for his own life, and at his death he gave them the 
corpus. At this point the three children have in substance ‘an absolute 
equitable fee. There is no condition of survivorship in the limitations, 
and any possible inference of such a condition would seem to be effectively 
rebutted by the well-known rule that an immediate gift of income will 
resolve doubtful cases in favor of a vested interest.° Admittedly this is only 
a rule of construction that is inapplicable where an express condition 
precedent is clearly indicated, but, on the other hand, it is sufficient to 
override any mere inference of such a condition. 

There is a series of Illinois decisions beginning with Lachenmyer v. 
Gehlbach * in which, under similar circumstances, the Court has held that 
the interests were vested. In the Lachenmyer case a testator made a 
residuary gift to his wife for life and provided that after her death the 
property was “‘to go to my children, . . . . and shall any of my children 
die, then the children of such deceased child, . . . to take the share of the 
parent so deceased; and should any of my children die leaving no issue, 
then the share of such deceased child shall be divided equally among my 
surviving children.””® The Court held that the testator’s children took 
vested interests subject to divestiture by an executory limitation over, 
relying heavily upon the rule as outlined by Gray in Section 108 ?° of The 
Rule Against Perpetuities. The Lachenmyer case has been consistently 
followed." 

These factors plus the general rule of construction favoring the early 
vesting of estates, which is well recognized in Illinois,? surely raise some 
question as to the propriety of the Court’s determination in the matter. 

If, for the various reasons previously mentioned, we accept the con- 
tention that these were vested interests, then the limitations over assume 
the character of executory interests. These executory interests have a dual 
aspect and are based upon the contingency that one or more of the three 


®* KALES, FUTURE INTERESTS § 510 (2d ed. 1920). 

™ Murphy v. Westhoff, 386 Ill. 136, 53 N. E.2d 931 (1944); White v. White, 
312 Ill. App. 628, 39 N. E.2d 79 (2d Dist. 1942); Danz v. Danz, 373 Ill. 491, 19 
N. E.2d 872 (1940); Smith v. Shepard, 370 Ill. 491, 19 N. E.2d 368 (1939); Boye 
v. Boye, 300 Ill. 508, 133 N. E. 382 (1921); Welch v. Crowe, 278 Ill. 244, 115 N. E. 
859 (1917). 

® 266 Ill. 11, 107 N. E. 202 (1914). 

*Id. at 13, 107 N. E. at 203. 

0 “If the conditional element is incorporated into the description of or into the gift 
to the remainderman then the remainder is contingent, but if, after words giving a vested 
interest, a clause is added divesting it, the remainder is vested. . . .”’ 

* Cases cited note 7 supra. 

1 Wyeth v. Crane, 342 Ill. 545, 174 N. E. 871 (1931); Pereboom v. Cloyd, 
317 Ill. 85, 147 N. E. 382 (1925). 
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children should not survive the settlor. If a child should predecease the 
settlor leaving issue, such issue should take the parent’s share; or if a child 
should predecease the settlor without leaving issue, then the surviving 
children should take the deceased child’s share. Now it is obvious that in 
the event that any of the children survive the settlor, (all three actually 
so survived), this executory limitation fails as to such survivors since the 
contingency (that they predecease the settlor) has not happened. But the 
concern in the principal case was that the settlor might survive all his 
children and all their descendants and since there was no provision in the 
trust for this contingency, the settlor retained until his death some sort of 
reversionary interest taxable under the Federal Estate Tax. Yet, pursuing 
our hypothesis that these are vested interests with executory limitations 
over, even in this event it may be said that the limitation over fails, since 
the divesting contingency is that some but not all of the children and 
their descendants should die before the settlor. Such a construction was 
adopted in Harrison v. Foreman." 

Let us now consider the case on the hypothesis that the gifts over are 
intended to operate so far as possible, even in the case in which all children 
and their descendants die in the life of the settlor. These gifts over can 
operate in event of the death of the first and second child dying, but it is 
obvious that they cannot operate in event of the death of the third child if 
that child dies without issue surviving and if all descendants of the other 
children are dead at that time. In such a case there is no one to take under 
the gifts over. In this situation two possibilities are apparent; the prior 
interest becomes absolute, or it is divested. The selection of one of these 
two possibilities usually resolves itself into a matter of construction, the 
ultimate question being: Is the effectiveness of the gift over part of the 
divesting contingency contemplated by the testator? An examination 
of the rather limited number of cases on this question is necessary. 

One of the earliest cases in point is Jackson v. Noble ** where there 
was a gift in trust, in substance a fee, to A, with a limitation over to B in 
the event that A died without issue, or in case of B’s death before A, then 
to B’s children. B died in A’s lifetime without issue, and the court held 
that A had an absolute interest, even though at the time of the decision 
she had no children, since the condition could never happen to divest her 
estate. So in this case the court regarded the operation of the gift over as 
essential to divestiture. Ten years later Doe d. Blomfield v. Eyre was 


35 Ves. 207, 31 Eng. Rep. 549 (1800). A vested remainder in personalty after 
a life estate was limited to A and B ‘‘and in case of the decease of either of them in the 
lifetime of said (the life tenant) then . . . the whole thereof to the survivor of them 
living at her decease.’’ Both A and B died before the life tenant, but the court held that 
their estates were not divested since the divesting contingency was that either but not both 
of them should die before the life tenant. 

2 Keen, Ch. 500, 48 Eng. Rep. 755 (1838). 

*5 C. B. 713, 136 Eng. Rep. 1058 (1848). 
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decided. Here a fee was limited by appointment to the testatrix’s elder son 
on condition that he pay a certain sum to his brother, and there was a gift 
over of the fee if neither of the two children should be living at the death 
of their father. Both children died before their father. The gift over was 
void because in excess of the testatrix’s power. Nevertheless, the court 
held that the estate of the elder son was divested. Subsequent English 
cases, though expressing dissatisfaction with this construction, have reached 
similar results.1* In Robinson v. Wood *" there was a gift on trust to pay 
the income to the testator’s daughter until she was twenty-one at which 
time the corpus was to be conveyed to her, provided if she died under 
twenty-one, her issue were to take her share, and if she had no issue, there 
was a gift over to charity. The daughter died under twenty-one without 
issue. The gift over to charity was void under the Statute of Mortmain 
but the court held that her estate was divested. Confronted with the 
argument that the entire gift over being void there was nothing to divest 
the estate, Kindersley, V. C. admitted: ‘‘I confess that I have much difficulty 
in getting over that reasoning,” but he went on to point out that Doe v. 
Eyre was binding upon him and seemed precisely in point. And in Hurst 
v. Hurst ** in a similar situation, the court observed, “If the question had 
been open, I should have thought there was strong reason for holding that 
the true meaning of the testator was that the estate was to cease only in 
the event of the charge and the gift over taking effect co-incidently. But the 
question appears to be precluded by the authority of Doe v. Eyre.’’ '° 

Thus it is that these subsequent English cases came to sacrifice an 
intelligent attempt at a true construction of the testator’s intent in favor of 
the time-honored doctrine of stare decisis, There has been much discussion 
whether Doe v. Eyre is in conflict with Jackson v. Noble, but it is not the 
purpose at present to consider the merits of the various theories advanced.”° 
The English authority in this matter is not too satisfactory, but it appears 
that upon the failure of a succeeding interest, the prior interest will not be 
divested if the testator has clearly shown his intent that the validity of the 
gift over is part of the divesting contingency; on the other hand, where the 
testator’s intent is not clear, the presumption is in favor of divesting the 
prior interest.** 

Turning now to an examination of the American view, one is met 
with the same paucity of authority as was noted in the English field. The 


1° Hurst v. Hurst, 21 Ch. D. 278 (1882); O’Mahoney v. Burdette, 7 H. L. 388, 
31 L. T. 705 (1874); Robinson v. Wood, 27 L. J. Ch. 726 (1858). 

727 L. J. Ch. 726 (1858). 

%21 Ch. D. 278 (1882). 

® Id. at 284. 

See reporter’s note attached to the report of Doe v. Eyre, supra note 15. See also, 
GRAY, RULE AGAINST PERPETUITIES § 786 (3d ed. 1915) and KALES, FUTURE 
INTERESTS § 597 (2d ed. 1920). 

“13 SIMES, FUTURE INTERESTS § 769 (1936). 
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cases in which a determinable fee ** is expressly limited clearly are not in 
point. For example, when A limits a fee to B “until Gloversville shall be 
incorporated as a village, and then to the trustees of said village,’ ** upon 
the happening of the condition, the estate is automatically terminated by 
reason of the express limitation upon its duration, irrespective of the 
validity of the gift over. As observed by Judge Hand ** the troublesome 
question arises where the only condition is contained in a clause creating 
the executory gift over. Is the condition effective when the gift over fails? 
Doe v. Eyre said ‘‘yes,’’ but Judge Hand disagrees and says that view is 
contrary to the weight of American authority. The cases holding that the 
prior interest is not divested *° outnumber those to the contrary.** Most of 
the cases in the former group involve matters of construction similar to that 
in Jackson v. Noble, and a similar stand was taken. The cases in the latter 
group do not contain an adequate discussion of the subject. 

By a dictum in Duryea v. Duryea,”" Illinois has fallen in line with 
this American “‘majority.’’ In that case the testator, after devising interests 
to his son and daughter, respectively, provided that if either child died 
before the testator leaving issue, such issue should take the parent’s share, 
or if either child died without leaving issue, his share should go to the 
survivor. The daughter died before the testator with issue and the son 
died after the testator without surviving issue. The Court held that the 
death referred to was a death in the life of the testator, and this solved the 
divestiture problem. But it went on to say that “‘survivor’’ was used 
advisedly and not simply to mean the “‘other,”’ and since the daughter 
had not survived the son, the son’s interest could not be divested. The 
import of this language is that the gift to the son could only have been 
divested upon the two circumstances of his death without issue and the 
survival of his sister at this death. In other words, the Court intimated 


# Also known as a “‘base”’ or ‘‘qualified’’ fee. The words ‘‘so long as” or “‘until’’ 
are commonly used to create such estates, and when they are created, a possibility of 
reverter is left in the grantor. CAREY AND SCHUYLER, LAW OF FUTURE INTERESTS 
§ 24; TIFFANY, REAL PROPERTY § 220. 

* 7 eonard v. Burr, 18 N. Y. 96 (1858). 

* Boal v. Metropolitan Museum of Art of City of New York, 292 Fed. 299 
(1922). 

* Acree v. Dabney, 133 Ala. 437, 32 So. 127 (1901); Van Pretres v. Cole, 73 
Mo. 39 (1880); Dusenberry v. Johnson, 59 N. J. Eq. 336, 45 Atl. 103 (1900); 
Groves v. Cox, 40 N. J. Law 40 (1878); Drummond's Ex’r. v. Drummond, 26 N. J. 
Eq. 234 (1875); Beatty’s Adm’r. v. Montgomery’s Ex’r., 21 N. J. Eq. 324 (1871); 
Den ex dem. Van Middlesworth v. Schenck, 8 N. J. Law 29 (1824). See Boal v. 
Metropolitan Museum of Art of City of New York, supra note 24 at 305; Duryea v. 
Duryea, 85 Ill. 41, 48-49 (1877) ; Sullivan v. Garesche, 229 Mo. 496, 509, 129 S. W. 
949, 953 (1910). 

* South Norwalk Trust Co. v. St. John, 92 Conn. 168, 101 Atl. 961 (1918); 
Lindenberger v. Cornell, 190 Ky. 844, 229 S. W. 54 (1921); Matter of Waterbury 
Trust Co., 219 N. Y. S. 614 (1927); Denny v. Searles, 150 Va. 701, 143 S. E. 484 
(1928). 

* Supra note 25. 
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that the operation of the gift over was part of the divesting contingency 
attached to the prior estate. 

Apparently the American courts are more apt to find, by construction, 
an intent for the operation of the gift over to be part of the divesting 
contingency and, in cases where it is impossible to make an inference as to 
the testator’s intent, to favor a presumption that the preceding estate is 
not divested. It is in the adoption of this presumption that the American 
view is opposed to that of England. 

In view of this attitude on the part of the American courts and also 
in view of the favor accorded the early indefeasibility of estates, it seems 
that the failure of the gifts over in the principal case should render absolute 
the interests in the prior takers. 

Next, assuming that the settlor did retain a form of reversionary interest 
under the terms of this trust, a brief consideration of the tax result is 
necessary. The Spiegel case resolves in the affirmative the question whether 
or not an interest arising only by operation of law comes under the Hallock 
rule. The courts in the Third and Seventh Circuits, in the Church and 
Spiegel cases respectively,* had ruled inconsistently in the matter. Funda- 
mentally this result is sound when the transferor retains an apparent and 
substantial interest. Yet a consideration of the circumstances in the Spiegel 
case—the settlor evidenced no intention to retain any reversionary interest; 
the question of the existence of such an interest under Illinois law was in 
serious dispute; and even if such interest did exist, it was so remote as to 
be practically nonexistent and of no appreciable value—seems to cast serious 
doubt upon the propriety of applying the view here.” 

Avoidance of this serious tax consequence may be accomplished by 
several methods.*® A careful draftsman might provide for a final limitation 
over in favor of a charity or make a disposition of the absolute interest in 
favor of the heirs of the last-named remainderman, exclusive of the settlor. 
Perhaps an express negation in the terms of the instrument of any reversion 
to the transferor might be effective in cases of very remote interests retained. 
Also proposed legislation recently before Congress would provide that the 
amount includible in the gross estate shall not ‘‘exceed the value of the 
reversionary interest of the decedent immediately before his death with 
respect to the interest so transferred.’’ ** The justice and merit of this 


*8 Church’s Estate v. Commissioner, 161 F. 2d 11 (C. C. A. 3d 1947) ; Commis- 
sioner v. Spiegel’s Estate, 159 F.2d 257 (C. C. A. 7th 1946). 

See generally, Will, Inter Vivos Transfers: Trusts, [1949] LAW FORUM 47, 
56-58. ' 


Mid: at 5d. , 

*Rev. Revision Bill of 1948, H. R. 6712, 80th Cong., 2d Sess., § 202 (c) (3). 
The first state action as a result of the Spiegel decision is to be found in Minnesota where 
it has been provided by statute that if by the terms of the trust a settler shows an intent 
to irrevocably divest himself of any interest in the property, no reversion shall arise in 
him or his estate. L. 1949, c. 201. 
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provision is apparent, and it would clearly prevent the harsh result reached 
in the Spiegel case. 

In 1920 this Spiegel gift, as such, was tax free. Today the transfer 
would be subject to a gift tax, which has been framed to supplement the 
estate tax, and a credit would be allowed on the estate tax imposed for the 
gift tax already paid.*? Therefore, a present day transfer has to run the 
gauntlet of the federal gift tax provisions as well as those of the federal 
estate tax. It is interesting to note that since no gift tax could be imposed 
upon the Spiegel transfer, a contrary result in the present decision relative 
to the imposition of the estate tax would mean that no tax whatsoever 
would be collected. 

Another problem raised by the decision in the principal case is the 
effect upon the Treasury’s Hallock Regulations,** by virtue of which a 
condition to the application of the Hallock rule is that the right to possess 
or enjoy the property must be dependent upon the beneficiary surviving 
the decedent. By its language in both the Church and Spiegel cases, the 
Court is apparently taking a more liberal stand than that in the Regulations 
and intends to apply the Hallock rule irrespective of whether or not the 
interest of the beneficiary is contingent upon his surviving the decedent. 

In the Church case * the settlor set up a trust under the terms of which 
he transferred certain stocks to trustees and reserved to himself the income 
for his life. The Court commented that ‘““This reservation of life income is 
the decisive factor here.’’ ** Rather than make a finding upon the disputed 
question as to whether New York law operated to created a reversionary 
interest here, the Court chose to place their decision upon the reservation 
of the life estate by the settlor and thus overrule the doctrine of May v. 
Heiner.®*® In this latter case the Court had held that a reserved life estate 
was not within the Court’s interpretation of the phrase ‘‘intended to take 
effect in possession or enjoyment at or after death.” 

In light of the immediate amendment by Congress which expressly 
included life estates within the ‘‘possession or enjoyment’ provision, the 
result in May v. Heiner was clearly contrary to the Congressional intent.*’ 
However, Congress manifested an intention that the amendment should 
not apply retroactively to trusts created prior to 1931, and in 1938 the 
Court so interpreted the section in a unanimous decision.** 

This ‘‘possession or enjoyment”’ clause seems to have originated in a 


® INT. REV. CODE § 813 (a); U.S. Treas. Reg. 105, § 81.8 (1942). 

*® U.S. Treas. Reg. 105, § 81.17 (1942). 

* Commissioner v. Church’s Estate, 335 U. S. 632, 69 Sup. Ct. 322 (1949). 
*® Supra note 34 at 634, 69 Sup. Ct. at 323. 

* 281 U.S. 238, 50 Sup. Ct. 287 (1930). 

Joint Resolution of March 3, 1931, 46 STAT. 1516, 1517 (1931). 

* Hassett v. Welch, 303 U. S. 303, 58 Sup. Ct. 559 (1938). 
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Pennsylvania inheritance tax law in 1826.*° That state, as well as others 
with similar provisions, has construed a transfer under which the grantor 
reserved to himself a life interest as not intended to take effect in enjoyment 
until the grantor’s death.*° The Treasury Department adopted a similar 
view after the enactment of the first estate tax in 1916. But in May v. 
Heiner the Court adopted a contrary view and this uniform interpretation 
came to an end. 

In view of the foregoing, one could hardly contend that May v. 
Heiner was a sound decision. Yet it has stood for eighteen years and the 
propriety of overruling it now may well be queried. As observed by Mr. 
Justice Burton in his dissent, the Court apparently ‘‘does retroactively, in 
1948, what . . . [it] and Congress respectively declined to attempt in 
$933." * 

ROBERT H. MILLER. 


INSURANCE— Duty of the Insurer to Settle. (Federal) 


An employee of the plaintiff Transit Co., in negligently unloading 
a truck, seriously injured one Zamecnik, who secured a judgment for 
damages against the plaintiff in the amount of $62,500. The plaintiff 
was insured by the defendant corporation under a policy of automobile 
liability insurance with a limit of $45,000 for the death or bodily injury 
of a single individual and here seeks to recover from the insurer the 
difference between the maximum policy coverage and the judgment rendered 
in the Zamecnik action. The plaintiff bases its right to recovery on the 
alleged bad faith exercised by the deféndant in failing and refusing to 
settle the claim before trial within the limits of the policy coverage. The 
lower court without a jury found for the plaintiff and the defendant 
appeals contending that the finding of bad faith was not supported by 
the proof. Held: Judgment affirmed. Where an insurer in bad faith fails 
and refuses to settle a claim within the limits of the policy coverage, the 
insured is entitled to recover from the insurer the amount by which the 
judgment against the insured exceeds the amount of maximum policy 
coverage. Royal Transit Inc. v. Central Surety & Insurance Corporation, 
168 F.2d 345 (C.C.A. 7th, 1948). 

The liability of an insurer in excess of the policy limit is based on 
the so-called ‘‘no-action’’ clause written into many liability and casualty 
policies. This clause gives the insurance company absolute control over 


® See the historical analysis of this provision in Justice Black’s majority opinion in 
Commissioner v. Church’s Estate, supra note 34 at 637-640, 69 Sup. Ct. at 325-326, 
and the authorities cited in footnotes 5 and 6 of said opinion. 

* People v. Forman, 322 Ill. 223, 153 N. E. 389 (1926); People v. Kelley, 218 
Ill. 509, 75 N. E. 1038 (1905) ; People v. Moir, 207 Ill. 180, 69 N. E. 905 (1904). 

“335 U.S. 632, 698, 69 Sup. Ct. 322, 336 (1949). 
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the defense of claims and all settlement negotiations. By reason of this 
exclusive authority an obligation is imposed on the insurer to give para- 
mount consideration to the interests of the insured, and although it is 
now well settled that an insurance company may be liable in excess of 
the face amount of the policy, two problems confront the courts in decid- 
ing these cases. (1) Is the duty of the insurer to the insured one of good 
faith or is it one of reasonable care under the circumstances, 1. e., should 
the liability be based on bad faith or on negligence? (2) What proof is 
necessary to establish this liability? 

The rule of the insurer’s liability in excess of the policy limits as 
first developed was based on actual fraud or bad faith,! and in many 
jurisdictions this rule still obtains. The Transit Company case is the 
most recent in a line of Wisconsin cases holding the insurer to a standard 
of good faith in its dealings with the insured.? In this case the injury 
and circumstances were such that liability seemed certain. At conciliation 
conferences between the attorneys of all parties concerned, the fact of lia- 
bility was not questioned; but the extent of liability was discussed. Also 
the defendant ignored the advice of its own attorneys in failing and 
refusing to effect a $40,000 settlement. The court held that the facts 
and proof were sufficient to warrant a finding of bad faith. 

In a 1936 Wisconsin case * liability was imposed on grounds of 
bad faith where the insurer disregarded the opinion of its own attorney 
and an investigator's report in failing and refusing to accept a settle- 
ment within the policy limits. 

In Hilker v. Western Automobile Ins. Co.‘ the court sustained the 
jury's finding of bad faith where no attempt was made by the defendant 
insurance company to interview material witnesses and the adjuster refused 
to discuss settlement although the evidence indicated that the claim could 
have been settled before trial within the policy limits. 

In Berk v. Milwaukee Automobile Ins. Co.,° claimed by the defend- 
ant in the Transit Company case to support its position, the court held 
that the proof did not support the finding of bad faith. However, the 


Wisconsin Zinc Co. v. Fidelity & Deposit Co. of Maryland, 162 Wis. 39, 155 
N.W. 1081 (1916); Bartlett v. Travelers Ins. Co., 117 Conn. 147, 167 Atl. 180 
(1933); Georgia Casualty Co. v. Mann, 242 Ky. 447, 46 S.W. 2d 777 (1932); 
Mendota Electric Co. v. New York Indemnity Co., 169 Minn. 377, 211 N.W. 317 
(1928); Brassil v. Maryland Casualty Co., 210 N.Y. 235, 104 N.E. 622 (1914); 
Johnson v. Hardware Mutual Casualty Co., 109 Vt. 481, 187 Atl. 788 (1938); 
Auerbach v. Maryland Casualty Co., 236 N.Y. 235, 140 N.E. 577 (1923). 

* Wisconsin Zinc Co. v. Fidelity & Deposit Co. of Maryland, supra note 1; Hilker 
v. Western Automobile Ins. Co. of Ft. Scott, Kans., 204 Wis. 1, 235 N.W. 413 (1931); 
Lanferman v. Maryland Casualty Co. of Baltimore, 222 Wis. 406, 267 N.W. 300 
(1936); Berk v. Milwaukee Automobile Ins. Co., 245 Wis. 597, 15 N.W. 2d 834 
(1944). 

’ Lanferman v. Maryland Casualty Co., supra note 2. 

* Hilker v. Western Automobile Ins. Co. of Ft. Scott, Kan., supra note 2. 

5 Berk v. Milwaukee Automobile Ins. Co., supra note 2. 
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insured ‘‘clearly indicated (to insurer) that no settlement be made’”’ ® 
and so the case is to be distinguished on its facts from the Transit Company 
case. 

The only Illinois case in point * extensively considered the liability 
of the insurer in excess of the policy limits, but the plaintiff having alleged 
bad faith, the question of liability through negligence, though mentioned, 
was not decided. The court held that the evidence tending to show that 
the defendant had arbitrarily and unreasonably refused to settle the claim 
established a prima facie case of bad faith but reversed the lower court's 
judgment for the plaintiff because the instructions to the jury were 
prejudicial to the case for the defendant. 

There are cases which hold the insurer liable in excess of the policy 
coverage for negligence in the exercise of its duty to the insured.* An early 
case in New Hampshire, Cavanaugh Bros. v. General Accident, Fire and 
Life Assur. Corporation,’ affirmed a verdict and judgment for the plaintiff 
where the defendant was negligent in its preparation and manner of con- 
ducting the defense and where the defendant ‘‘made no serious attempt 
to settle until matters were in such shape there was nothing else to do.’’ *° 
“It then and there became its (defendant’s) duty to do what the average 
man would do in a similar situation.’’ ™ 

In a 1924 New Hampshire case,’ citing the Cavanaugh case as con- 
trolling authority, the circumstances of the injury indicated a probability 
of recovery in excess of the policy coverage, and the defendant failed to 
accept an offered settlement within the policy limits. The court said that 
the alleged negligence was a jury question and so affirmed the verdict and 
judgment for the plaintiff. . 

The most recent New Hampshire case '* upholds the decision of 
the lower court saying, ‘‘there was evidence from which the court could 
find negligence on the part of the defendant in failing to settle.’’ ** The 


® Berk v. Milwaukee Automobile Ins. Co., supra note 2 at 605, 15 N.W. 2d at 838. 

* Olympia Fields Country Club v. Bankers Indemnity Ins. Co., 325 Ill. App. 649, 
60 N.E. 2d 896 (1st Dist. 1945). 

® Cavanaugh Bros. v. General Accident, Fire &% Life Assur. Corp., 79 N.H. 186, 
106 Atl. 604 (1919); Douglas v. U.S. Fidelity & Guaranty Co., 81 N.H. 371, 127 Atl. 
708 (1924); G. A. Stowers Furniture Co. v. American Indemnity Co., Com. App., 15 
S.W. 2d 544 (1929); J. Spang Baking Co. v. Trinity Universal Ins. Co., Court of 
Appeals, Cuyahoga County, Ohio, 68 N.E. 2d 122 (1946); Attleboro Mfg. Co. v. 
Frankford, Marine Accident &% Plate Glass Ins. Co., 240 Fed. 573 (C.C.A. Ist 1917): 
Brown v. McCabe, Stevedores, Inc., v. London Guarantee & Accident Co., 232 Fed. 298 
(D. Oregon 1915). 

® Supra note 8. 

Cavanaugh Bros. v. General Accident, Fire & Life Assur. Corp., supra note 7 
at 187, 106 Atl. at 604. 

" [bid. 

2? Douglas v. U. S. Fidelity & Guaranty Co., supra note 7. 

> Dumas v. Hartford Accident & Indemnity Corp., 94 N.H. 484, 56 A.2d 57 
(1948). 

* Supra note 13, 56 A.2d at 61. 
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injury in this case was known to be severe and the only settlement offered 
by the defendant was lower than the actual out-of-pocket expenses of the 
injured party. 

An Ohio case *® adopted negligence of the insurer as a basis for lia- 
bility and reversed a judgment for the defendant because the issues of 
fact had not been submitted to a jury. It appeared that the defendant 
‘“‘was afraid’ that recovery might exceed the policy limits but failed to 
make a settlement though the injured party was willing to do so.’® 

The Hilker case ** is of considerable interest in its comparison of the 
bad faith and negligence rules of liability. The court, being in a juris- 
diction in which the bad faith rule prevails (Wisconsin), defined the 
standard of good faith as ‘‘the exercise of that degree of care and dili- 
gence which a man of ordinary care and prudence would exercise in the 
investigation and adjustment of claims.’’** This court contends that 
the claimed distinction between the two rules is grounded in ‘‘tautological 
confusion”’ resulting largely from differences in terminology, and there 
seems to be considerable merit in this view for an examination of the cases 
and of the proof establishing liability indicates little difference between 
‘bad faith’’ and ‘‘negligence’’ either in application or in effect. 

On the basis of the fact situations in the cases considered, the neg- 
ligence doctrine would not seem to extend liability further than does 
the bad faith rule, and in no case was actionable negligence founded on 
mere error in judgment. Whichever view be adopted, the imposition of 
liability, where pecuniary loss has resulted to the insured through failure 
in or abuse of the authority which he reposes in the insurer, seems legally 
sound as well as compatible with principles of social justice. 


CHARLES I. HOPKINS. 


TRADE REGULATION—Girls’ Clothing Manufacturer Denied Use 
of Name of Fashion Magazine. (Federal) 


Seventeen, a magazine devoted to the fashions of teen-age girls, 
began publication in August, 1944, following an intense advertising 
campaign of several months. A part of its promotional scheme was to 
extend its activities to the merchandising field. Hang tags bearing the 


® J. Spang Baking Co. v. Trinity Universal Ins. Co., supra note 7. 

6 ‘‘The foregoing cases represent the almost unanimous holding of the courts of last 
resort on the duty of an insurer to act fairly and exercise reasonable care to protect the 
interests of the assured in any reasonable offer of settlement made within the coverage of 
the policy upon a claim against the assured.’’ J. Spang Baking Co. v. Trinity Universal 
Ins. Co., supra note 7 at 127. 

7 Supra note 2. 

18 Hilker v. Western Automobile Ins. Co. of Ft. Scott., Kan., supra note 2 at 15, 
235 N.W. at 415. 
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words, ““You saw it in Seventeen,”’ counter cards, reprints of advertise- 
ments, and other means were used. In January, 1945, a trade-mark reg- 
istration for Seventeen was granted. The following month Miss Seven- 
teen Foundations Co., using the trade name ‘‘Miss Seventeen,” began 
selling girdles. The publishers of Seventeen magazine wrote to customers 
of the girdle company, charging trade-mark infringement. The girdle 
company brought suit to restrain this practice. Seventeen magazine coun- 
terclaimed, alleging trade-mark infringement and unfair competition. The 
district court found no trade-mark infringement but held that unfair 
competition existed and enjoined the girdle company from using the word 
‘seventeen’. On appeal, held: Affirmed. ‘‘Seventeen’’ has acquired a 
secondary meaning, and the magazine is entitled to protection against 
the use of that name by others, even upon noncompetitive goods, if the 
goods are likely to be attributed to the publishers of the magazine or to 
sponsorship by the magazine. Triangle Publications, Inc. v. Rohrlich et al.; 
Rosenbaum et al. v. Triangle Publications, Inc., 167 F.2d 969 (C.C.A. 
2d 1948). 

This case was decided under the common law principles of unfair 
competition and not on the basis of statutory trade-mark infringement. 
Before the most recent trade-mark legislation, the Lanham Act, trade- 
mark infringement was limited to articles of a similar description. The 
Lanham Act has extended protection to goods for which there is a like- 
lihood of confusion of source.” This case relies on the trade name concept 
of unfair competition. 

The law of unfair competition is relatively new. Its standards are 
not so well formed as, for example, the standard of reasonable care in 
negligence. Its historical origin was in an action of deceit for “‘passing 
off” or ‘‘palming off’’ one’s goods as those of another.? The federal courts 
have played a very important part in the development of unfair compe- 
tition. It might have been expected that the demise of federal common 
law in 1938 * would result in more cases in the state courts and less in 
the federal. This has not proved to be true. The federal courts are still 
of primary importance in the development of this expanding field of law.® 


2 Triangle Publications, Inc., v. Rohrlich et al.; Rosenbaum et al. v. Triangle 
Publications, Inc., 73 F. Supp. 74 (S.D. N.Y., 1947); 6 NATIONAL BAR JOURNAL 
55 (1948). 

760 STAT. 437 (1946), 15 U.S.C.A. 1114 (la) (1948); Hoge, Trade-Mark 
Infringement, PRACTICING LAW INSTITUTE, 197 (1948). 

* Rogers. New Concepts of Unfair Competition under the Lanham Act, PRACTICING 
LAW INSTITUTE, 125 et seq. (1948). 

“Erie Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 114 A.L.R. 1487 
(1938). 

5 The question of which law is to be applied is still alive in this field. If the 
attorneys do not raise the question and cite only federal cases, and the trial court does not 
raise the issue, will the reviewing court assume that federal and state law is the same? 
Kellogg Co. v. National Biscuit Co., 305 U.S. 111, 59 S.Ct. 109 (1938). Or will the 
reviewing court raise the question itself? Pechem Lozenge Co. v. National Candy Co., 315 
U.S. 666, 62 S.Ct. 853 (1942). 
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In International News Association v. Associated Press,° a leading 
case in this field, the Supreme Court suggested two tests for unfair com- 
petition: (1) A person cannot “‘reap where he has not sown” and cannot 
appropriate to himself ‘‘the harvest of those who have sown . . . pre- 
cisely at the point where the profit is to be reaped’; (2) when the rights 
or privileges of the one competitor are likely to conflict with those of 
the other, ‘‘each party is under a duty to conduct his own business as 
not unnecessarily or unfairly to injure that of the other.” ’ 

While these two tests would seem to make actionable almost every 
kind of unfair practice between competitors, the courts have not found 
it feasible to protect business against every ‘‘dirty trick.’’* The tendency 
of both common and legislative law has, nevertheless, been toward the 
enforcement of increasingly higher standards of fairness in business.® 
Since the law is developing, one may expect to find logical analysis and 
legal theories stretched and abused before generalized standards are attained. 

The first departure from the ‘‘palming off’’ theory was the confusion 
of source doctrine. In Aunt Jemima Mill Co. v. Rigney,’® the court found 
that the public was likely to confuse the source of Aunt Jemima pancake 
flour and Aunt Jemima syrup. On this basis, the use of the trade name 
was denied the syrup manufacturer. The confusion of source doctrine 
has since been applied to such diverse products as radio tubes and auto- 
mobiles,"* tires and automobiles,’* tires and meat products,* wall board 
and pneumatic pressure systems,’* spark plugs and internal combustion 
engines,*® shirts and pipes,® razor blades and fountain pens,?? malted milk 
and dog food,** razor blades and radios,’® and jewelry and movies.”° The 
stretching of the doctrine is obvious. 

Sometimes courts have hesitated to apply the doctrine, as did Judge 
Learned Hand in Yale Electric Corp. v. Robertson™ (locks and flash- 


248 U.S. 215, 39 S.Ct. 68, 2 A.L.R. 293 (1918). 

* Id. at 239-240 and 235-236, 39 S.Ct. at 72 and 71. 

® Chafee, Unfair Competition, 53 HARV. L. REV. 1289 et seq. (1940). 

®° RESTATEMENT, TORTS, c. 35 (1938), introductory note. 

247 F.2d 407 (C.C.A. 2d, 1917), 461 L.R.A. 1918c 1039; cert. denied 245 
U.S. 672. 

4 Wall v. Rolls Royce of America, Inc., 4 F.2d 333 (C.C.A. 3d, 1925). 

Hudson Motor Car Co. v. Hudson Tire Co., 21 F.2d 453 (D.C. N.J., 1927). 

*% Armour &% Co. v. Master Tire & Rubber Co., 34 F.2d 201 (D.C. Ohio, 1925). 

* Duro Pump and Manufacturing Co. v. California Cedar Products Co., 11 F.2d 
205 (CA. DX, 1926): 

* Duro Co. v. Duro Co., 27 F.2d 339 (C.C.A. 3d, 1928). 

® Alfred Dunhill of London v. Dunhill Shirt Shop, 3 F. Supp. 487 (D.C. N.Y., 
1929). 

7. E. Waterman v. Gordon, 72 F.2d 272 (C.C.A. 3d, 1934). 

*8 Horlicks Malted Milk Corp. v. Horlick, 143 F.2d 32 (C.C.A. 7th, 1944). 

* Philadelphia Storage Battery Co. v. Mindlin, 163 Misc. 52, 296 N.Y.S. 176 
(1937). 

” Tiffany &% Co. v. Tiffany Productions, Inc., 147 Misc. 679, 264 N.Y.S. 459 
(1932); aff'd 262 N. Y. 482, 188 N.E. 30 (1933). 

26 F.2d 972 (C.C.A. 2d, 1928). 
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lights). He pointed out that actual confusion was not shown in the 
evidence and that the point was still open in the Supreme Court.” At the 
same time he gave approval to the doctrine itself, using the oft-quoted 
picturesque language, “‘A reputation, like a face, is the symbol of its 
possessor and creator, and another can use it only as a mask. And so it 
has come to be recognized that, unless the borrower’s use is so foreign 
to the owner's as to insure against any identification of the two, it is 
unlawful.” 78 

In Tiffany & Co. v. Tiffany Productions ** (jewelry and movies), 
the court examined the stretching of the confusion of source doctrine and 
concluded that the real injury in noncompeting goods cases is the gradual 
whittling away of the distinctiveness of the name as used for advertising 
purposes and recognition by the public. This theory has been called 
dilution.**> As yet it is not clear whether this is an explanation of the 
confusion of source theory or is a new theory arising out of the old one. 
The principal case is based on the confusion of source doctrine, although 
the court also talks of confusion of sponsorship. It seems to be more 
readily explained by the theory of dilution. 

An examination of the cases relied on by the court as precedent for 
the principal case shows that a definite broadening of the theories of 
trade name protection has taken place. In 1924 Vogue magazine sought 
to enjoin the use of the name Vogue on hats. The use of Vogue’s V-girl 
trade-mark was enjoined,”* but, in a case the next year, the use of the 
word ‘‘vogue’’ was allowed.27 The court found that the word had 
acquired no secondary meaning.”® 

In 1941 Esquire magazine sought to-enjoin the use of ‘‘esquire”’ 
for a bar. The defendant reproduced a bulbous-eyed character called 
“Esky,”’ copyrighted by the plaintiff. The court did not find any sec- 
ondary meaning in the word “‘esquire’’ but enjoined the use of that 


2 Beech-Nut Packing Co. v. P. Lorillard Co., 273 U.S. 629, 47 S.Ct. 481 
(1927). The question is still open. 

*% Supra note 21 at 974. 

* Supra note 20, quoting Schechter, The Rational Basis of Trademark Protection, 
40 HARV. L. REV. 813, 825 (1926-7). 

* Callman, Unfair Competition Without Competition? The Importance of the 
Property Concept in the Law of Trademarks, 95 U. OF PA. L. REV. 443, 448-9 (1947). 

*% Vogue Co. v. Thompson-Hudson Co. et al., 300 Fed. 509 (C.C.A. 2d, 1924). 

* Vogue Co. v. Vogue Hat Co. et al., 6 F.2d 875 (C.C.A. 2d, 1925). 

% A word of ordinary usage may be protected as a trade name when, through asso- 
ciation with the goods marketed, it has acquired a special significance as indicating the 
source of such goods. This is known as secondary meaning. The issue in determining 
whether or not a name has obtained a secondary meaning is whether or not a substantial 
number of present or prospective purchasers understand the trade name as referring to 
a particular manufacturer or source. See RESTATEMENT, TORTS, § 716 (b) and com- 
ment (b) (1938); also 1 NIMS, UNFAIR COMPETITION AND TRADE-MARKS, 152 
et seq. (1947). 








368 LAW FORUM [Vol. 1949 


word as well as the use of ‘‘Esky,’’ because the defendant was a wilful 
infringer of the copyright.*® 

Not until 1946 did a court find that secondary meaning could exist 
in the name of a magazine. In another circuit, in a case closely parallel 
to the principal case, Seventeen magazine sought to enjoin the use of the 
word “‘seventeen’”’ as a name for dresses called ‘‘Seventeen for the Junior 
Teens.’ Basing its reasoning on the confusion of source doctrine, the 
court found that ‘“‘seventeen’’ had gained a secondary meaning and en- 
joined defendants from using it.2° The Circuit Court of Appeals, Eighth 
Circuit, affirmed the decision.** Circuit Judge Augustus Hand in the 
principal case approved of the reasoning of the earlier case and reached 
the same conclusion, citing the same cases. 

The basic problems behind the decisions were raised by Circuit Judge 
Frank in his dissent in the principal case.** The real issue seems to be 
the conflict between free competition and judicially regulated business 
practices. The factors to be weighed are the public interest in the preserva- 
tion of honesty and fair dealing in business and in the security of the 
fruits of individual enterprises. Also there is the question of the desira- 
bility of allowing a business man to obtain a monopoly in a common 
word by advertising. Should the courts actively lend aid to the protec- 
tion of habits built by advertising a trade name in these days when well- 
known brands so dominate buyers that they consider the name rather 
than price or quality? Regardless of whether or not such advertising 
is really desirable, it seems that it is a part of modern industrial America. 
So long as such advertising is accepted as an important part of the life of 
the American people, the courts should be expected to protect at least 
extreme cases of unfairness in that field just as they would in other fields 
of business enterprise. 


»® Esquire, Inc. v. Esquire Bar, 37 F. Supp. 875 (8.D. Fla., 1941). 

® Triangle Publications, Inc. v. Hanson et al., 65 F. Supp. 952 (E.D. Mo., 1946). 

™ Hanson et al. v. Triangle Publications, Inc.; Triangle Publications, Inc. v. Han- 
son et al., 163 F.2d 74 (C.C.A. 8th, 1947), cert. denied 332 U.S. 855, 68 S.Ct. 387 
(1947). 

* 167 F.2d 974. Judge Frank also relies on two other cases decided by this court 
recently which he thinks are inconsistent with the principal case. One is Lucien Lelong, 
Inc. v. Lander Co., 67 F. Supp. 977 (S.D. N.Y., 1947), affirmed 164 F.2d 395 (C.C.A. 
2d, 1947). This case refuses to recognize secondary meaning in a bottle shape for per- 
fume after design patents had run. It is submitted that this case is not in point, since the 
question here at issue is the use of a word. The second case is Best and Co. v. Miller, 
67 F. Supp. 809 (S.D. N.Y., 1947) ; affirmed 167 F.2d 374 (C.C.A. 2d, 1948). This 
case involves the names Liliputian Bazaar and Miller’s Lilliputian Shoppee. The court 
held that the names were not sufficiently likely to be confused to grant the injunction, 
noting that the three words in the second name were equally emphasized. The difference 
between this case and the Seventeen case seems to be that one word was added—“‘Miss’’— 
in the Seventeen case; in the Best case two words were changed. It is to be noted that 
‘Miss’ is a very short word; that ‘‘shoppee’’ and ‘‘bazaar’’ have the same meaning; and 
that both ‘“‘liliputian’’ and ‘‘bazaar’’ are descriptive, so that ‘“‘Miller’’ distinguishes the 
source of the goods. 
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Two findings of fact in the principal case and its companion in the 
Eighth Circuit should be noted: (1) Advertising had created a sec- 
ondary meaning in the word “‘seventeen.’’ This was made easier, as a 
matter of evidence, by holding that the word was arbitrary and fanciful 
rather than descriptive. Had it been held descriptive, it would be almost 
impossible to gain secondary meaning.** (2) Seventeen magazine was 
not an ordinary magazine. It was a fashion magazine, devoted to girls’ 
interests. Its activities went beyond publishing a magazine. It actively 
supported its advertisers’ products in the merchandising field, thus lending 
its prestige and endorsement to these products and making them more 
desirable to buyers. 

Although this case and the case in the Eighth Circuit seem to go 
further than any court has gone up to this time, the author believes that 
they are good law and mark the progress of legal reasoning in the field 
of unfair competition as applied to trade names. It will be difficult for 
any court to decide otherwise in future cases when faced with these two 
cases as authority, especially when one opinion is written by as eminent 
a jurist as Augustus Hand. Whether these cases will be regarded as an 
extension of the confusion of source doctrine to a veritable breaking 
point, or whether a new line of cases—dilution of trade names—is being 
born remains to be seen. 

IVAN A. ELLIOTT, JR. 


‘TRADE REGULATION—Quantity Discounts Illegal Except Where 
Claimant of Benefits Can Prove the Discount Fairly Reflects Cost 
Savings. (United States) 


A manufacturer sold table salt at discounts, available to all pur- 
chasers, based on car-load-lot sales and yearly quantity of purchases. It 
was argued that these discounts were without substantial effect upon 
competition between purchasers because less-than-carload sales made up 
less than 1/10 of one percent of seller’s volume of business, because 
only five companies had ever bought sufficient quantities to obtain the 
largest discount, and because salt is a relatively small item of a grocer’s 
stock in trade. A Federal Trade Commission order requiring the manu- 
facturer to cease and desist from selling, irrespective of quantity purchased, 
to some at prices different from prices charged their competitors was set 
aside by a circuit court of appeals on the grounds that findings were not 
supported by evidence and the Commission’s order was too broad. On 


*32 NIMS UNFAIR COMPETITION AND TRADE-MARKS, 1014, 1038 (1947); 
Kellogg Co. v. National Biscuit Co., 305 U.S. 111, 116, 118, 59 S.Ct. 109, 112, 113 
(1938). 
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appeal, held: Judgment reversed and remanded. Federal Trade Commis- 
ston v. Morton Salt Company, 334 U.S. 37, 68 S.Ct. 822 (1948). 

The majority view, as stated in an opinion by Mr. Justice Black, 
was that though the discounts were theoretically equally available to all, 
the maximum discounts were functionally open only to four or five of 
the country’s largest retail chain groceries. Thus in fact the system of 
discounts permitted these stores to undersell their competitors with a 
reasonably possible effect on competition. 

Section 2a of the Robinson-Patman Act prohibits price discrimination 
if its effect ‘“‘may be to sustantially lessen competition . . . or to injure, 
destroy, or prevent competition.”” Thus the Commission needed to 
prove but two things: (1) Price discrimination, with (2) the defined 
effect upon competition. The very listing of discounts offered and accepted 
showed an arithmetic price discrimination. The Court felt that though 
the prices were theoretically available to all, a showing of discounts 
actually granted proved that functionally only a few concerns could ever 
hope to receive the largest discounts. The Court also rejected the defenses 
of insignificance of less than carload purchases and relative unimportance 
of salt in a grocer’s stock. Since all of a grocer’s items are individually 
only a small part of his stock, no protection could be offered grocers except 
by applying the prohibitions to each article in the store. 

The Court then considered proof of injury to competition. By expan- 
sion of past construction of the word may in the phrase ‘‘may reasonably 
lessen competition”’ the Court decided proof of actual injury, substantial 
injury, or probable injury was unnecessary. The Commission need find 
only ‘‘a reasonable possibility” * of injury. A vigorous dissent by Mr. 
Justice Jackson emphasized past constructions of the phrase ‘‘may be to 
substantially lessen ”* which has required a reasonable probability 
of substantially lessening or injuring competition.’ The dissent went on 
to say that the majority’s requiring a ‘‘mere possibility’ was in effect 
saying, ‘“The law of this case, in a nutshell, is that no quantity discount 
is valid if the Commission chooses to say it is not.” * 

Section 2a of the Robinson-Patman Act does not prohibit such dis- 
crimination if the differentials ‘“‘make only due allowance for differences 
in the cost of manufacture, sale, or delivery resulting from the differing 
methods or quantities in which such commodities are sold or delivered.’’ © 
The Court in overruling the circuit court of appeals said that the burden 


149 STAT. 1526 (1936), 15 U.S.C. § 13 (1946). 

?334 US. 37, 46, 68 S.Ct. 822, 828 (1948). 

5 Standard Fashion Co. v. Magrane-Houston Co., 258 U.S. 346, 42 S.Ct. 360 
(1922); International Shoe Co. v. Federal Trade Commission, 280 U.S. 291, 50 S.Ct. 
89 (1930); Wilbur v. United States, 280 U.S. 306, 50 S.Ct. 89 (1930); Corn Prod- 
ucts Ref. Co. v. Federal Trade Commission, 324 U.S. 726, 65 S.Ct. 961 (1945). 

* Supra note 2 at 58, 68 S.Ct. at 834. 

5 Supra note 1. 
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of proving that discounts represent an equivalent savings in price, falls 
directly on the party desiring to benefit by such proof, both because of 
the general rule of statutory construction that the burden of proving 
exemption under a special exception to the prohibitions of a statute rests 
on one who claims its benefits and because, as a practical matter, it is 
the party charged and not the Federal Trade Commission that has access 
to cost records. 

Thus the Court appears to set up an arithmetic formula to determine 
the discriminatory act, to require proof of but a reasonable possibility of 
injury, and then to shift the entire burden to the defendant. It seems 
that any company desiring to offer quantity discounts must now set up 
an involved and expensive system of cost accounting to determine the 
discounts permitted. The cost of the accounting required might well be 
greater than the savings affected through quantity selling. Is this to be 
added into the cost of quantity selling? What evidence will be considered 
by the Commission? How much evidence will be necessary? If the de- 
fendant appeals the decision of the Commission must the court go into 
the records of cost, and if it must, are courts qualified to examine cost 
records? What weight will the courts give the findings of the Commis- 
sion’s experts? Will a mere scintilla of evidence supporting the Com- 
mission be sufficient to sustain their findings, or must the finding be sub- 
stantiated by the weight of evidence? Or is it some point in between? 
If the court demands but a scintilla of evidence, as they do with findings 
of some favored administrative commissions, can they ever fail to find 
that scintilla when the commission presents a record of 80,000 pages as 
the Federal Trade Commission did in the Cement Insfitute Case?® 

These and similar questions are raised but unanswered by the deci- 
sion, though in rejecting the qualifying clauses of part of the Commis- 
sion’s order, the Court said, “it (the Commission) could not then shift 
to the courts a responsibility in enforcement proceedings of trying issues 
which Congress has primarily entrusted to the Commission.’”’’ The qual- 
ification in question permitted a differential of five cents per case if the 
differential does not tend to lessen, injure, or destroy competition. The 
Court pointed out that the Commission’s duty is to determine what con- 
stitutes discrimination and the enforcement responsibility of the courts, 
once a Commission order has become final, is to adjudicate questions con- 
cerning the order’s violation, not questions of fact which support that 
valid order. Perhaps this emphasis on the Commission’s determination of 
what constitutes discrimination is the ominous answer to some of these 


uestions. 
your WILLIAM D. RANDOLPH. 


®* Federal Trade Commission v. Cement Institute, 333 U.S. 683, 68 S.Ct. 793; 
Adalman, Effective Competition and the Anti-Trust Law, 61 HARV. L. REV. 1289 
(1948). 

7 Supra note 2 at 54, 68 S.Ct. at 832. 











As quickly as possible after adjournment of the 
66th General Assembly 
we shall publish 


ILLINOIS REVISED STATUTES 
1949 
2 Volumes . .. $12.50 


RESERVE YOURS NOW 


write or call 


Burdette Smith Company 
Law Book Publishers 
111 W. WASHINGTON STREET CHICAGO 


STate 2-6030 











Single Issues 


of the 


Law Forum 


are available 


at $1.00 per copy 


If you or your friends desire additional copies, order 


promptly as the supply is limited. 




















UNIVERSITY OF ILLINOIS 
Colleze of Law 





THE FACULTY, 1949 


GEORGE DINSMORE STODDARD, Ph.D., 
Litt.D., L.H.D., LL.D., President of the Uni- 
versity. 


ALBERT JAMES HARNO, Dean and Profes- 
sor of Law. B.S. 1911, LL.D. 1927, Dakota 
Wesleyan Univ.; LL.B. 1914, Yale; LL.D. 1938, 
Tulane; Litt.D. 1942, Boston Univ.; general 
practice, 1914-1917; Dean, Washburn College, 
1917-1919; Univ. of Kansas 1919-1921; Univ. 
of Til. since 1921; Pres. Ass’n Am. Law 
Schools, 1923; Pres., Ill. State Bar Ass’n, 
1940-1941; Chairman, Bd. of Directors, Am. 
Jud. Society; Member of Council, Am. Law 
Institute; Member of Council of Survey of 
the Legal Profession; Chairman, See. of Legal 
Ed., Am. Bar Ass’n, 1942-1945; Pres., Nat’l 
Conf. of Com. on Uniform State Laws, 1947-; 
Fellow Am. Acad. of Arts and Sciences. 


FREDERICK GREEN, Professor of Law, 
Emeritus. 


WALTER LEE SUMMERS, Professor of Law. 
A.B. 1911, LL.B. 1911, Indiana Univ.; J.D. 
1912, Yale; general practice, 1912-1915; Univ. 
of Fla., 1915-1918; Univ. of Ky. 1918-1920; 
Univ. of Ill. since 1920; Assistant Chief Coun- 
sel, Petroleum Administration for War, 1943; 
Legal Department Shell Oil Company, 1943- 
1945; Adviser to Restatement of the Law of 
Real Property. 


GEORGE WASHINGTON GOBLE, Professor 
of Law. A.B. 1913, Indiana Univ.; LL.B. 1915, 
Yale; general practice, 1915-1919; Univ. of 
Ky. 1919-1921; Univ. of Ill. since 1921; Col- 
laborator in drafting Illinois Insurance Code 
of 1937; Public Panel Member, National War 
Labor Board, Region 6, 1943-1944, 


WILLIAM EVERETT BRITTON, Professor 
of Law and Legal Counsel of the University of 
Illinois. A.B. 1909, McKendree College; A. M. 
1910, J.D. 1914, Univ. of Ill.; general practice, 
1914-1916 and 1942-1945; Univ. of Ill. 1916- 
1921; Univ. of Ind. 1921-1924; Univ. of Ill. 
since 1924; member Nat’l Conf. of Com. on 
Uniform State Laws, 1922-1925. 


OLIVER LEROY McCASKILL, Professor of 
Law, Emeritus. 


GEORGE BATES WEISIGER, Professor of 
Law. BS. 1923, LL.B. 1911, Univ. of IIl.; 
J.D. 1924, Yale; general practice, 1911-1913; 
Univ. of Ill. since 1924. 


MERRILL ISAAC SCHNEBLY, Professor of 
Law. A.B. 1911, J.D. 1913, Univ. of Chicago; 
J.8.D. 1926, Yale; general practice, 1913-1917; 
George Washington Univ. 1917-1920; Univ. of 


Ind. 1920-1926; Univ. of Missouri 1926-1928; 
Univ. of Ill. since 1928. 


HAROLD WRIGHT HOLT, Professor of Law. 
A.B. 1917, Dartmouth College; LL.B. 1920, 
Harvard; 8.J.D. 1928, Harvard; general prac- 
tice, 1920-1927; Univ. of Ill. since 1928. 


EDWARD WAITE CLEARY, Professor of 
Law. A.B. 1929, Illinois College; J.D. 1932, 
Univ. of Ill.; J.8.D. 1933, Yale; General prac- 
tice, 1933-1946 (except for service USNR 
World War II); Chairman, Committee on Civil 
Practice and Procedure, Illinois State Bar 
Association since 1947; Univ. of Ill. since 1946, 


KENNETH SMITH CARLSTON, Professor 
of Law, A.B. 1926, Univ. of Washington; M.A. 
1928, American Univ.; LL.B. 1933, Yale; gen- 
eral practice, 1933-1938; practice with Shell 
Development Co. and other Shell Companies, 
1938-1946; Univ. of Ill. since 1946; Mexican 
Claims Commission, Washington, D. C., 1928- 
1931; member, Executive Council of Am, Soc. 
of Int. Law. 


RUSSELL NEIL SULLIVAN, Professor of 
Law. A.B. 1925, Oberlin College; LL.B. 1937, 
Univ. of Ill; LL.M. 1938, Columbia Univ.; 
Univ. of Louisville, 1938-1939; Univ. of Ill. 
since 1939; acting adviser to the Section of 
Legal Education and Admission to the Bar of 
the American Bar Association, 1942-1945. 


ALFRED FLETCHER CONARD, Associate 
Professor of Law. A.B. 1932, Grinnell Col- 
lege; LL.B. 1936, Univ. of Pa.; LL.M. 1939, 
Columbia; J.S.D. 1942, Columbia; general 
practice, Philadelphia, 1936-1938; Univ. of 
Mo., 1938; Univ. of Kansas City 1939-1942; 
attorney, Office of Price Administration, 1942- 
1943; Office of General Counsel, Alien Prop- 
erty Custodian, 1945-1946; Univ. of Ill. since 
1946; Army O.S.S. 1943-1945. 


JAMES GLADWYN THOMAS, Associate Pro- 
fessor of Law. A.B. 1923, J.D. 1928, Univ. of 
Ill.; general practice since 1928; part-time 
Assoc. Prof. of Law, University of Ill. since 
1947. 


JESSE NELSON YOUNG, Assistant Profes- 
sor of Law. B.S. 1938, LL.B. 1942, Univ. of 
Illinois; Certified Public Accountant, Illinois, 
1944; general practice, 1946; Univ. of Dlinois 
since 1946; Supply Corps, U. S. Naval Reserve 
1942-1946, 


JOHN EDWARD CRIBBET, Assistant Pro- 
fessor of Law and Editor of Univ. of Ill. Law 
Forum. A.B. 1940, Illinois Wesleyan Univ.; 
J.D. 1947, Univ. of Ill.; general practice, 1947; 
Univ. of Ill. since 1947; U. S. Army 1941-1945. 


























UNIVERSITY OF ILLINOIS 
College of Law 


The COLLEGE OF LAW of 
the University of Illinois is a member of the Association of 
American Law Schools and is on the list of approved law schools 
of the American Bar Association. In common with the nation’s 
better law schools, it has long met and exceeded the require- 
ments and standards of both agencies. 

The primary purpose of the College is to train men and 
women for the practice of law. Training for this purpose has 
proved its value also to those who become judges, legislators, 
and teachers of law and for administrators in government and 
private business. The College aims to maintain a program which 
will prepare men and women for any of these callings, and 
which will assist them in becoming leaders in public thought 
and in community service. 

The College of Law offers a three-year curriculum leading to 
the professional degrees of Bachelor of Laws (LL.B.) or Doctor 
of Law (J.D.). It also offers a four-year curriculum leading to 
a first degree of Bachelor of Science (B.S.) in Law and the 
professional degrees of LL.B. or J.D. A wide variety of courses 
is available, ranging from the basic problems in the law to 
more specialized fields of practice. 

Most classes are conducted by the ‘‘case method’’—the exami- 
nation and discussion of judicial decisions, statutes, and other 
sources of law. In advanced classes, use is being made of exer- 
cises in drafting and research, and of seminars in which students 
may lead as well as follow in the discussion. 

A well-balanced program of student activities is open to all 
members of the student body. 

For further information regarding the College of Law, ad- 
dress the 


COLLEGE OF LAY, University of Illinois 
URBANA, ILLINOIS 

















I 














